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API ISSUING AND REDEMPTION TERMS AND CONDITIONS 

entered into between 

Yoyo SA Services (Pty) Ltd 

(2013/219035/07) 

and 

Client 

 

Together, Client and Yoyo SA Services Proprietary Limited (“Yoyo”) are referred to as the “Parties.” A reference to “Party” shall be a reference to 

one of them as so determined by the context. 

THESE TERMS AND CONDITIONS GOVERN CLIENT’S USE OF YOYO SERVICES AND WILL APPLY TO ANY STATEMENT OF WORK 

EXECUTED BETWEEN THE PARTIES FOR THE SERVICES DESCRIBED HEREIN. CAPITALISED TERMS HAVE THE DEFINITIONS SET OUT 

IN THESE TERMS AND CONDITIONS. BY (a) EXECUTING A STATEMENT OF WORK THAT REFERENCES THESE TERMS OR (b) USING 

THE YOYO SERVICES, CLIENT AGREES TO BE BOUND BY THESE TERMS AND CONDITIONS (AND ANY STATEMENT OF WORK  DULY 

AGREED BY YOYO). THE INDIVIDUAL ACCEPTING THESE TERMS ON BEHALF OF A COMPANY OR OTHER LEGAL ENTITY, REPRESENTS 

THAT THEY HAVE THE AUTHORITY TO BIND THAT ENTITY AND ITS AFFILIATES TO THESE TERMS AND, IN WHICH CASE, THE TERM 

“CLIENT” SHALL REFER TO SUCH ENTITY AND ITS AFFILIATES. IF THE INDIVIDUAL ACCEPTING THESE TERMS DOES NOT HAVE SUCH 

AUTHORITY, OR DOES NOT AGREE WITH THESE TERMS, THE INDIVIDUAL MUST NOT ACCEPT THESE TERMS AND MAY NOT USE THE 

YOYO SERVICES. IF THERE IS A CONFLICT BETWEEN THESE TERMS AND CONDITIONS AND ANY STATEMENT OF WORK THAT 

REFERENCES THESE TERMS AND CONDITIONS, THE TERMS OF THE STATEMENT OF WORK SHALL PREVAIL. 

 

 

THE PARTIES AGREE THAT – 

GENERAL 

1. DEFINITIONS 

In these Terms and Conditions, the terms below (and cognate expressions thereof) shall bear their assigned meanings, unless a contrary 

intention is clear – 

1.1. “Applicable Laws” means all laws, statutes, statutory instruments, acts, court orders and regulations (including codes of practice and any 

rules and guidelines issued by an authority whether or not having the force of law) for the time being in force in any jurisdiction and, in each 

case, as amended, replaced or superseded from time to time and which is applicable to a Party’s performance of, or exercise o f its rights 

or remedies under, this Agreement.  These include Applicable Data Protection Laws, Anti-Corruption Laws and laws relating to Sanctions, 

Anti-Money Laundering, Counter-Financing Terrorism and/or Know Your Customer regulatory requirements; 

1.2. “Acceptance Certificate” means certification that a technology Deliverable has successfully passed its associated Acceptance Tests; 

1.3. “Acceptance Test Procedure” means the procedure as developed and agreed between the Parties as outlined in clause 9.2; 

1.4. “Acceptance Tests” means tests incorporating measurable and objectively determinable criteria to test that a technology Deliverable meets 

its associated Specifications and to test its build and operation in the Client Environment; 

1.5. “Agreement” means this agreement and the Statement of Work; 

1.6. “Breakage” means the prepaid funds that were allocated to a Campaign that remain after the expiry of that Campaign for unclaimed, 

unredeemed or unused Campaign Services. The percentage fee levied by Yoyo in order to recycle the funds back into Float Funds is set 

out in the Statement of Work; 

1.7. “Business Day” means any day other than a Saturday, Sunday or national public holiday in the Republic of South Africa (“RSA”); 
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1.8. “Campaign” means a Yoyo API enabled campaign which enables Client’s customers performing Reward Transactions to receive the 

benefits of a products and/or services promotion; 

1.9. “Campaign Owner” means the person who establishes the Campaign and who shall either be Client or a third-party provider approved by 

Client; 

1.10. “Campaign Request” means a document which is in the format of Yoyo’s Campaign Request Form; 

1.11. “Channel” means the Client’s system and user application which links a client to Yoyo for the purposes of providing Services; 

1.12. “Client Environment” means the minimum technology configuration and operating conditions to be provided and maintained by Client for 

the proper operation of Goods which are in place at the time of Sign-Off; 

1.13. “Commodity Software” means third party commodity software which is freely available for acquisition by Client on the open market, and 

which Yoyo shall supply to Client, if required for purposes of the integration; 

1.14. “Confidential Information” means all information/data of any nature, whether tangible, intangible, oral or in writing and in any format or 

medium, that is obtained or learned by, disclosed to or comes to the knowledge of a Party (“Receiving Party”) by or from the other Party 

(“Disclosing Party”) during the course or arising out of this Agreement by whatever means, which by its nature or content should reasonably 

be identifiable as confidential or proprietary to the Disclosing Party, or which is disclosed in confidence (even if not marked as proprietary, 

confidential, or in similar fashion) including: information/data relating to customers, Staff, business plans, business relationships, strategic 

objectives, or constituting or contained in its information technology; and, IP proprietary to it and/or a third party in respect of which it has 

rights of use/possession. The determination of whether information is Confidential Information shall not be affected by it being protected by 

common law or statute related to copyright, patent, trademarks or otherwise. Confidential Information excludes information or data – 

1.14.1. in the public domain at the time of its disclosure to the Receiving Party or which subsequently becomes part of the public domain 

by publication or otherwise, other than by breach of an obligation of confidentiality by the Receiving Party or any third party; 

1.14.2. received by the Receiving Party from another source other than by breach of an obligation of confidentiality by the Receiving 

Party or any third party; 

1.14.3. developed independently by the Receiving Party without reference to the Confidential Information; 

1.14.4. disclosed pursuant to a requirement by operation of law, regulation or order of court or other administrative body, but then only 

to the extent so disclosed and in the specific instance and under the specific circumstances in which it is obliged to be disclosed, 

provided that a combination of features shall not fall within an exclusion due to individual features being in the public domain; and 

provided further that the Receiving Party shall bear the onus of establishing that such information or data falls within an exclusion. 

1.15. “CPI” means the South African Headline Consumer Price Index for all urban areas, quoted in Stats SA’s Statistical Release P0141; 

1.16. “Deliverables” means the deliverables described in the Documentation comprising of Goods; 

1.17. “Destructive Elements” means malicious software or routines which: can disrupt, distort, disable, harm or otherwise impede operation of 

software, firmware, hardware, LAN, WAN, VPN or their peripherals; comprise harmful or hidden procedures, routines or mechanisms which 

may cause software, firmware, hardware, LAN, WAN, VPN or their peripherals to cease functioning or which can permit access (including 

remote) to cause their disablement or impairment; or, can damage or corrupt data, storage media, software, f irmware, hardware, 

communications or interfere with technology operations; 

1.18. “Documentation” means an electronic guide describing the functionality and intended operation of Goods, for end users; 

1.19. “Equipment” means scanners which is to be supplied by Yoyo to Client if requested, all as more fully described in the Statement of Work 

1.20. “Effective Date” means  ; 

1.21. “Fault” means a fault experienced during Acceptance Tests, which has causes a Deliverable not to function or to be unable to function  in 

accordance with its Specifications, or, where its functionality or the time it takes to process transactions, is diminished from the norm; 

1.22. “Float Funds” means funds paid by Campaign Owner and/or Client in advance into the banking account of Yoyo which are sufficient to 

fund the aggregate stored value being issued during Campaigns; 

1.23. “Float Withdrawal Fee” means the fee levied by Yoyo when Client withdraws Float Funds after expiry of a Campaign which fee is set out 

in the Statement of Work; 
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1.24. “Goods” means, as applicable Commodity Software, wiCode, the wiCode API provided in Documentation and the Yoyo API; 

1.25. “Incident” means an interruption to the provision of Campaign Services which directly impacts Client’s ability to conduct business.  Incidents 

vary in severity, each of which has the following meaning – 

1.25.1. “Severity 1” means an Incident whereby Client is unable to process critical business transactions, or, where the time taken by 

Client to process critical business transactions is dramatically diminished from the norm; 

1.25.2. “Severity 2” means an Incident whereby Client is unable to process important business processes, or, where the time taken by 

Client to process transactions is obviously and consistently diminished from the norm, and where the effect of this shall result, in 

the short term, in an adverse impact on Client’s ability to conduct business; 

1.25.3. “Severity 3” means an Incident which is not Severity 1 or Severity 2; 

1.26. “IP” means, collectively, patents, copyright, trademarks, logos, style names, slogans, designs, models, methodologies, inventions, Know-

How, trade/business secrets and any other intellectual property used or held, present or future, in regard to a party’s bus iness, (whether 

registered, unregistered, applications for, or rights to obtain or use); 

1.27. “Know-How” means: ideas, designs, diagrams, information, devices, documents, technical data, scientific data, secret and other processes 

and methods used in connection with a party’s business; all available information regarding marketing and promotion of a party’s products 

and services; and, any modifications or improvements to any of them; 

1.28. “Losses” means losses, damage, damages, liabilities, fines, penalties, interest, claims and all costs and expenses (including related legal 

fees, tracing and collection charges, and costs of investigation); 

1.28.1. “Merchant” means the business entity at which a wiCode is redeemed, be it in-store or online, and for whom the Reward Partner assumes 

responsibility for insofar as compliance with Merchant obligations referenced in the Agreement are concerned; 

1.29. “POPIA” means the Protection of Personal Information Act, 2013; 

1.30. “Reimbursable Expenses” means out-of-pocket expenses incurred by Yoyo in performing its obligations in terms hereof including road 

travel at AA Rates, economy class air travel, business accommodation, per diem allowance and Group B vehicle rental; 

1.31. “Residuals” means ideas, concepts, Know-How or techniques learned or developed by a Party which do not infringe the other Party’s IP 

rights or disclose Confidential Information in breach hereof; 

1.32. “Resolve” means the reasonable efforts undertaken by the relevant Resolver to provide temporary or permanent resolution of an Inciden t 

such that Client is reasonably able to resume its day-to-day business operations; 

1.33. “Resolver” means the service provider who has the obligation to Respond to and Resolve the Service Call.  For the sake of clarity, the 

service provider may be Yoyo or Client or a third party; 

1.34. “Respond” means the act of personal contact (including telephonic contact) made with Client by the relevant Resolver to commence the 

provision of Services requested in terms of the Service Call; 

1.35. “Retailer” means a Yoyo API enabled entity or franchise that can be nominated by a Campaign Owner to be a Rewards Partner for a 

Campaign, subject to the Retailer’s approval 

1.36. “Reward” means a wiCode that can be redeemed for goods or services at a Reward Partner; 

1.37. “Reward Partner” means a provider with whom Yoyo has entered into an agreement for the provision of Rewards; 

1.38. “Reward Transaction” means an electronic transaction where a Reward Partner accepts value from a Campaign Owner in exchange for 

goods and/or services; 

1.39. “Sanction” means any sanction administered or enforced by the United States, the United Nations Security Council, the European Union, 

the United Kingdom, France or other relevant sanctions authorities, including diplomatic, travel, trade, financial sanctions or embargoes; 

1.40. “Sanctioned Entity” means a person or country who is subject to any Sanction; 

1.41. “Statement of Work” means the applicable Statement of Work executed between the Parties which references these Terms and Conditions; 

1.42. “Scheduled Downtime” means time scheduled by Yoyo (or Yoyo’s third party provider) for routine maintenance on an item of Goods which 

will be communicated and agreed between the Parties in advance and implemented during a time that is least disruptibe to the Client; 
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1.43. “Services” means the services (and their sub-categories of services) to be provided by Yoyo to Client as described herein and the 

combination of the following various Services, each of which has the following meaning – 

1.43.1. “Campaign Services” means the Services described in clause 6; 

1.43.2. “Merchant Redemption Services” means the Services described in clause 7; 

1.43.3. “Support Services” means the Services described in clause 34 and for the avoidance of doubt refers to 3rd level technical 

support; and 

1.43.4. “Service Desk Services” means the Services described in clause 36. 

1.44. “Service Call” means a communication by Client (including Client’s third-party service provider) to the Service Desk, requesting Services 

for which Client has contracted, including reporting Incidents; 

1.45. “Service Desk” means Yoyo’s service desk to which Service Calls are made and whose contact details are specified in Clause 36; 

1.46. “Service Hours” means the hours described in clause 36.7.5 in respect of any one or more Services; 

1.47. “Service Levels” means the quantitative performance levels to be achieved by Yoyo, as described in Clause 36 and Annexure A; 

1.48. “Service Level Default” means a failure to meet a Service Level; 

1.49.  “Settlement” means the process whereby monies owed to Reward Partner by a Campaign Owner for successful Reward Transactions are 

paid over to Reward Partner in one of the following ways:  

1.49.1. “Client-Settled Transactions” means Reward Transactions involving Settlements not performed by Yoyo, but by the Client.  

1.49.2. “Yoyo-Settled Transactions” means Reward Transactions involving Settlements performed by Yoyo or its appointed agent at 

the frequency elected by the Reward Partner; and 

1.50.  “Sign-Off” means the Acceptance Test Certificate for a technology Deliverable has been issued and Yoyo has signed-off the technology 

Deliverable to to be used in a production environment; 

1.51. “Signature Date” means the date of signature of this Agreement by the Party last signing 

1.52. “Site” means the location for delivery of Goods or performance of Services, as recorded in the Statement of Work, if applicable; 

1.53. “Specifications” means the quantities, functionality, composition, configuration, tasks and objectives (both business and technical) of a 

Deliverable, as described in the Documentation; 

1.54. “Staff” means a Party’s employees, agents, independent contractors, sub-contractors or other representatives; 

1.55. “Terms and Conditions” means these API Redemption and Issuing terms and conditions; 

1.56. “Time and Materials” means Yoyo’s standard hourly services charge out rate and product/materials list price, from time to time which, for 

the avoidance of doubt, can only be charged to the Client when agreed to in writing prior to being incurred; 

1.57. “Western Calendar'“ means the gregorian calendar; 

1.58. “wiCode” means a unique code that has value assigned to it which is in the form of a Coupon, Gift Card or Voucher as determined by by 

the Campaign Owner: 

1.58.1. “Coupon” means the unique code is redeemable once for a specific discount on qualifying product at a specific Reward 

Partner/s within a specific validity period, as determined by the Campaign Owner in the Campaign Request Form; 

1.58.2. “Gift Card” means the unique code is multi-redeemable on any basket of products at a specific Reward Partner/s until the full 

value  has been depleted or until the specific validity period has elapsed, whichever comes first. The validity period for 

purchased Gift Cards will always be three (3) years from date of purchase. The validity period for issued Gift Cards will be 

determined by the Campaign Owner in the Campaign Request Form;  

1.58.3. “Voucher” means the unique code is redeemable once on any basket of products at a specific Reward Partner/s within the 

specified validity period as determined by the Campaign Owner in the Campaign Request Form. 

1.59. “Yoyo API” means the cloud based software application that manages reward campaign setup and configurations for Yoyo API enabled 

reward partners related to validity, discounting rules, merchants, reward float management and transaction settlement. 
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2. INTERPRETATION 

In this Agreement – 

2.1. clause headings are for convenience and reference only and shall not be used in the interpretation of nor modify nor amplify its terms; 

2.2. a reference to any law is to that law at the Date of Signature and as amended or re-enacted from time to time; 

2.3. unless a contrary intention clearly appears, words importing: any one gender include the other two; the singular include the plural and vice 

versa; natural persons include legal entities and vice versa; 

2.4. a  substantive provision conferring  rights or imposing obligations in a definition shall have effect as if it were a provision in the body hereof; 

2.5. references to days, months or years are Western  Calendar references; 

2.6. a prescribed  number  of days shall be reckoned exclusively of the first and inclusively of the last day unless the last day is not a Business 

Day, in which case the last day shall be the next succeeding Business Day; 

2.7. defined  expressions  shall  bear  the  same meanings in schedules hereto which do not contain their own definitions; 

2.8. the  use  of expressions covering proceedings available in South African law shall, if a Party is subject to the law of another jurisdiction, be 

construed as including like proceedings under that law; 

2.9. any term defined within the context of any particular clause shall, unless otherwise determined by the context, bear the meaning ascribed 

to it for all purposes in terms of this Agreement; 

2.10. expiration   or   termination   shall  not  affect  such  provisions  as expressly provide for their continued operation thereafter or which of 

necessity must continue in effect thereafter even if not expressly provided for; 

2.11. the   rule   of   construction  that  a  contract  shall  be  interpreted against the party who drafted or prepared the contract, shall not apply; 

2.12. a reference to a Party shall be applicable also to and binding upon that Party’s successors-in-title, liquidator or trustee, should one be 

appointed; 

2.13. the words “include” and “in particular” (and cognate expressions) shall be construed as examples or emphasis only and not as limiting 

the generality of any preceding words; 

2.14. the   words   “other”   and   “otherwise”   shall   not  be  construed eiusdem generis with any preceding words if a wider construction is 

possible. 

3. COMMENCEMENT, TERM AND RENEWAL  

3.1. Client appoints Yoyo with effect from the Effective Date to provide Goods and Services for Client upon the terms of this Agreement. 

3.2. This   Agreement   shall  come  into  force  on  the  Effective Date and continue for a subscription period of twelve (12) months from that 

date. At the expiration of each subscription period, this Agreement shall renew automatically for successive subscription periods of twelve 

(12) months each unless otherwise terminated by either party giving not less than ninety (90) days written notice, such notice to expire at 

the end of a subscription period. Upon termination of this Agreement for whatever reason Client shall cease using the Services.  

4. DOCUMENTATION 

4.1. On  delivery of an item  of Goods to Client, Yoyo shall deliver any associated no-cost electronic Documentation to Client. 

4.2. To the extent that Documentation expressly permits Client to do so, Client may incorporate it (or extracts from it) into works prepared for 

Client’s internal business operations provided that Client includes all trademarks, copyright, ownership and confidentiality notices as per 

the original. 

5. GENERAL SERVICE TERMS 

5.1. Yoyo shall use appropriately skilled Staff to perform Services.  

5.2. Yoyo shall not be responsible for any malfunction, non-performance or degradation of performance of Goods directly or indirectly arising 

out of any alteration or attachment to, or adjustment or modification of those Goods made without Yoyo’s written approval. 

5.3. No campaigns may go live or be published without Retailer approval and sign off. Retailers have the right to decline requests, and timelines 

for campaign feedback are determined by Retailers and not by Yoyo. 
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6. CAMPAIGN SERVICES 

6.1. Yoyo shall perform Campaign Services for Client as required by Client from time to time, during Service Hours.   

6.2. Campaign Services shall be ordered by Client, when required, by raising a Campaign Request.  

6.3. A Campaign Request shall describe and regulate an engagement for the performance of Campaign Services on the terms of this Agreement. 

Termination or expiration of a Campaign Request shall not affect the continued operation of this Agreement or other Campaign Requests. 

6.4. Upon  receipt  of  a  Campaign  Request, Yoyo  shall  commence an exercise for Client’s account (the time spent on which shal l be subject 

to the hours described in the Statement of Work) to investigate and document the scope of the Campaign required by Client (including any 

set-up or configuration services required to be undertaken by Yoyo) and the associated cost thereof, and present it to Client for 

consideration.  Campaign Requests shall be approved in writing or via Yoyo API system acceptance, including by the Campaign Owner in 

the event that person is a third party provider, as well as by the Reward Partner. 

6.5. Once approved  in  accordance with clause 6.4, a Campaign Request shall be the definitive description of the reward setup and configuration 

that will be configured on the Yoyo API service and made available for use. 

6.6. Yoyo shall enable Campaigns functionality on Yoyo API for use by Client to set up and run Client’s Campaigns, and shall ensure that this 

permits: the authorisation, issue, distribution and management of the associated stored value through CVS; the ability for the Campaign 

Owner to allocate monetary value, stipulate qualifying products and/or services, set validity periods and/or expiration dates, set rules and 

to notify Client’s customers of details of the Campaign (as determined by the Campaign Owner but subject to CVS’s corresponding technical 

limitations in that regard); and, Yoyo-Settled Transactions or Client-Settled Transactions, as the case may be. 

6.7. Should    Client    suspend    or    cancel   any   Campaign   involving Client-Settled Transactions, Client indemnifies Yoyo against Losses 

incurred by Yoyo arising directly or indirectly out of or in connection with its execution of such instructions. 

6.8. Client has sole responsibility for – 

6.8.1. ensuring   that   Campaigns   are   set   up  and  running correctly (including any Campaigns that may be loaded by Yoyo), 

including audit controls, operating procedures, restart and recovery routines, security of input and output data, and any 

other procedures necessary for Client’s intended use of Campaigns; 

6.8.2. ensuring the accuracy, correctness and completeness of all input and/or output data to be used on or in conjunction with 

each Campaign. Any data captured and/or used by Yoyo is for the limited purpose of loading associated Campaigns and 

is not intended for live use. Client shall bear the risk of checking the accuracy and correctness of, and the use of, all data 

prior to using same in any Campaign; 

6.8.3. determining the suitability of any Yoyo recommendation and agrees that the final business decision to implement same 

rests with Client who indemnifies Yoyo against Losses incurred by Client arising directly or indirectly out of or in connection 

with its implementation or use of such recommendations. 

6.9. Campaigns involving Yoyo-Settled Transactions shall be funded by way of advance payments made into the banking account of Yoyo by 

the Campaign Owner and/or Client which are sufficient to fund the aggregate stored value being issued during the Campaign. Yoyo, in its 

discretion and in respect of any such Campaign, may agree to release stored value in tranches throughout that Campaign in which case 

the advance payment required shall be sufficient to fund the associated tranche of stored value being released. Yoyo shall not be obliged 

to issue, distribute or redeem any stored value until Yoyo has received the associated payment and Client acknowledges that, wiCodes will 

fail in store should there be insufficient funds.  For the avoidance of any doubt, no campaign can be signed off, any campaign wiCodes 

issued, nor may a campaign go live without the float reflecting in Yoyo’s bank account and fully cleared.  Yoyo shall be entitled to immediately 

suspend or cancel any such Campaign (or the balance thereof) should the Campaign Owner and/or Client fail to make the payment. 

6.10. The Client shall have no claim for any Losses and/or damages against Yoyo, howsoever arising and whether direct or indirect, for any 

Campaign not proceeding and/or being completed due its non-compliance with the provisions of clauses 6.8 and 6.9 above, given their 

widest possible interpretation. 

6.11. It is agreed that upon expiry of a Campaign involving Yoyo-Settled Transactions and provided that all associated Yoyo-Settled Transactions 

have been settled, Yoyo shall retain both interest earned on the advance payments and will charge a Breakage fee as specified in the 

Statement of work, which shall be recognised as Yoyo revenue. Yoyo shall be entitled to a Float Withdrawal Fee as specified in the 

Statement of Work. Any unredeemed wiCode value is returned to the Client float balance subject to the applicable Breakage percentage 

being applied. Monthly fees apply for as long as there are live vouchers on the system, even if the campaign end date has passed or the 
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Agreement has been terminated but the wiCode is still valid, as channels need to be activated to allow redemptions.  As rewards are 

redeemed, Yoyo deducts the amounts from the float and settles the retailers.  For avoidance of doubt it is confirmed that the Client shall 

have no claim to any excess of the Float, unless this has been expressly agreed to in a Statement of Work. 

6.12. The Client hereby agrees and acknowledges that the wiCodes issued via the CVS (Coupon & Voucher Server) Platform are intended solely 

for use by natural persons and may not be resold, either directly or indirectly, to any corporate entities or organizations. The Client is 

expressly prohibited from using the CVS Platform for selling, transferring, or otherwise making available WiCodes to any legal entities, 

including but not limited to corporations, partnerships, limited liability companies, or any other business entities. The issued WiCodes may 

only be sold or provided to individual natural persons for personal use. Any breach of this clause shall entitle Yoyo to suspend the Services 

and/or terminate the Agreement effective immediately without prejudice to Yoyo’s right to seek appropriate legal remedies. 

7. MERCHANT REDEMPTION SERVICES 

7.1. For the duration of this Agreement, Yoyo shall perform Merchant Redemption Services for Merchant as required by Merchant from time to 

time, during Service Hours.   

7.2. Merchant Redemption Services consist of a Merchant: 

7.2.1. Having the ability to accept wiCode as payment from multiple third parties performing wiCode transactions;  

7.2.2. Having the ability to monitor by way of a web-based tool the frequency and volume of wiCode transactions; 

7.2.3. Being settled by Yoyo for Yoyo-Settled Transactions or if agreed upfront in a Campaign Request Form, not settled by Yoyo.  

7.3. Should Yoyo be instructed by a Campaign Owner at any time (which instruction shall be in writing) to suspend or cancel any reward 

campaigns targeting the Merchant and/or involving Merchant Redemption Services, Yoyo will execute such instructions promptly upon 

receipt. Under no circumstances whatsoever shall Yoyo be liable for any Losses incurred by the Merchant arising directly or indirectly out 

of or in connection with its execution of such instructions.  

7.4. Yoyo has sole responsibility for hosting and maintaining the system that enables the Merchant Redemption Services. 

7.5. Merchant has sole responsibility for – 

7.5.1. Ensuring that the Merchant’s integrations into the Yoyo system are maintained to accept a wiCode as signed-off during 

certification and testing; 

7.5.2. All staff of the Merchant are suitably trained and have the required skill to process a wiCode provided by a Merchant’s customer 

including finalising or reversing Successful Pending Recon (SPR) transactions on a daily basis; 

7.5.3. determining the suitability of any Yoyo recommendation and agrees that the final business decision to implement same rests with 

Merchant who indemnifies Yoyo against Losses incurred by Merchant arising directly or indirectly out of or in connection with its 

implementation or use of such recommendations. 

8. CLIENT’S OBLIGATIONS 

8.1. Where necessary in order for Yoyo to perform it’s obligations, Client shall provide Yoyo access to the Site and Goods stored thereon during 

normal working hours and at other times reasonably requested by Yoyo, to enable Yoyo to perform its obligations. 

8.2. To facilitate Yoyo’s due performance of obligations dependent on Client’s timely performance of its obligations, Client shall use reasonable 

endeavours to perform obligations within an appropriate time period. 

8.3. Client  shall  ensure  that  all  IP  used  by Client in connection with Goods or Services or to which Yoyo is given access by Client, is duly 

and properly licensed or authorised. Client indemnifies Yoyo against Losses incurred by Yoyo arising directly or indirectly out of or in 

connection with any claim, demand, charge, action, cause of action, or other proceeding made or brought against Yoyo by any third party 

in relation to unauthorised use of such IP. 

8.4. Client  shall  provide  Yoyo  the  following  in  a  timely manner: all Client     information,     data,     documentation     and    assistance 

reasonably required for Yoyo to duly and properly perform the Services, including contact with Client’s Staff who have access to it as part 

of their normal duties; remote access to Goods to the extent necessary to enable Yoyo to perform the Services described in this Agreement 

and the Statement of Work; and, all necessary assistance reasonably requested by Yoyo to permit Yoyo to properly perform its obligations 

in terms hereof. 
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8.5. Client   shall   maintain   the   Client   Environment   for  the proper operation of the Goods and/or performance of the Services described 

herein. 

8.6. Client has sole responsibility for – 

8.6.1. the  transfer  of  its  work  onto  Goods and proving the operation and the use of Goods in its business and operations; 

8.6.2. use   of   Goods   including   audit   controls,   operating procedures, restart and recovery routines, security of input and 

output data, and any other procedures necessary for Client’s intended use of the Goods; 

8.6.3. ensuring  the  accuracy,  correctness and completeness of  all  input  and/or  output  data  to  be  used  on or in conjunction 

with Goods in Client’s business and operations. Any data captured and/or used by Yoyo is for the limited purpose of testing 

associated Goods and is not intended for use outside of testing purposes. Client shall bear the risk of checking the accuracy 

and correctness of, and the use of, all data prior to using same in its business and operations. 

8.7. Client    agrees    that    back-up    of    data    is   Client’s responsibility and can be undertaken easily and regularly to enable lost 

data to be restored. Accordingly, Client indemnifies Yoyo against: all loss of Client’s data (including where occasioned by Yoyo in 

performing its obligations); and, any Losses suffered by Client arising directly or indirectly out of or in connection with the loss of such 

data.  For avoidance of doubt, the Client shall have no claim for any Losses and/or damages against Yoyo, howsoever arising and 

whether direct or indirect, for a failure to undertake such regular and timely back-ups. 

8.8. Client is responsible for compliance with and the giving of instructions to Yoyo relating to all legal and regulatory requirements 

governing Client’s business and operations. 

8.9. Yoyo may refer Client to third party products or services during this relationship. Client agrees that despite such references, the final 

business decision to use third party products or services vests in Client who assumes all associated risks and liabilities and 

indemnifies Yoyo against Losses incurred by Client arising directly or indirectly out of or in connection with its acquisition or use of 

such products or services. 

9. ACCEPTANCE TESTS 

9.1. References to ‘Deliverables’ in this Clause 9 are to Deliverables which are subject to Acceptance Tests. At its expense, Client shall 

provide/make available to Yoyo at Yoyo’s premises or the Site, as the case may be, all equipment, networking, hardware, software, and 

other materials necessary to conduct Acceptance Tests. 

9.2. Yoyo shall initiate development of the Acceptance Test Procedure with Client which shall describe in writing the process to be followed and 

means to be used in conducting the Acceptance Tests, including – 

9.2.1. a timetable ensuring adequate time periods over which to conduct Acceptance Tests taking into account their volume and 

duration; 

9.2.2. the  preparation of data credentials and test wiCodes for use during the Acceptance Tests; 

9.2.3. the   provision of properly skilled Staff to conduct Acceptance Tests; 

9.2.4. a record of events of the conduct and outcome of Acceptance Tests. 

9.3. The Acceptance Test Procedure shall consist broadly of – 

9.3.1. Yoyo providing the Client with the relevant Documentation;  

9.3.2. the Client setting up the integration configuration in accordance with the Specifications; 

9.3.3. Yoyo providing the Client with the test environment, the test credentials and test wiCodes; and 

9.3.4.  the Parties conducting Acceptance Tests to confirm the integration configuration has been set-up correctly. 

9.4. The Parties shall conduct Acceptance Tests using the Acceptance Test Procedure. Each Party shall provide assistance and support 

reasonably requested by the other leading up to and during Acceptance Tests. Acceptance Tests shall take place progressively in phases 

to test Deliverables individually, when appropriate, and to test interoperability and integration of identified Deliverables collectively together.  

9.5. During Acceptance Testing, the Parties shall cooperate in good faith to identify, investigate, and resolve any faults that ar ise. Both Parties 

shall use reasonable endeavours to address all faults timeously. 
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9.6. All identified faults will be addressed before go-live to ensure that the Goods operate correctly and transactions function as intended. 

Acceptance Testing will be completed once the standard certification criteria that allow wiCodes to be issued and redeemed successfully 

have been met. Following successful Acceptance Testing, the Acceptance Test Certificate for a Deliverable will be issued confirming the 

associated Deliverables meet their Specifications and Yoyo can provide technical Sign-Off. Should Faults be identified during the 

Acceptance Test phase, those Deliverables shall fail the Acceptance Tests (“Failed Deliverables”) and clause 9.6 shall apply. 

9.7. The Parties shall work together to identify the reason for the Failed Deliverables, make the necessary corrections and reschedule and 

conduct Acceptance Tests on the Failed Deliverables in terms of clause 9 within a reasonable period of time, This clause 9.6 shall apply 

continually until Failed Deliverables pass the Acceptance Tests. Failure to meet Delivery Dates due to delays in the Acceptance Test 

process shall amend affected Delivery Dates accordingly provided that the Parties shall use reasonable endeavours to catch up these 

delays.  

10. SIGN-OFF 

10.1. References to ‘Deliverables’ in this clause 10 are to documents which are subject to Sign-Off for the operation of the Goods. The purpose 

of Sign-Off is to confirm, following testing, that the Deliverable as described in the Document, operates correctly for the proper operation 

of the Goods and in accordance with it’s Specifications so that the Client is able to make use of the Services in accordance with this 

Agreement. Each Party shall provide assistance and support reasonably requested by the other Party leading up to and during Sign-Off. 

Sign-Off is a factual determination that the associated Deliverable meets the terms of this Agreement, including the Specifications 

10.2. From time to time, Yoyo may identify transaction flows or configurations that require additional review or testing before Sign-Off to ensure 

the proper operation of the Goods. These may include non-standard flows or any other elements that, in Yoyo’s reasonable opinion, may 

affect the performance of the Goods. 

10.3. Once the Deliverable passes testing and the Client is able to successfully issue and/or redeem wiCodes without Faults, the Parties shall 

record Sign-Off.  

10.4. Yoyo will use reasonable endeavours to replicate the exact user journey requested by the Client; however, where exact replication is not 

feasible, the Parties shall agree on a comparable user journey that achieves the same outcome and may be Signed Off accordingly. 

10.5. No flow or configuration that may affect the proper operation of the Goods shall proceed to live production until Sign-Off has been 

completed. 

10.6. No additional configurations or flows may be introduced or modified by the Client without Yoyo’s prior Sign-Off. Failure to obtain such 

Sign-Off for any configurations introduced by the Client releases Yoyo from any liability arising from or connected to those unapproved 

changes, and the Client shall indemnify and hold Yoyo harmless against any third-party claims or Losses arising directly or indirectly from 

a breach of this clause. 

11. CONSIDERATION AND PAYMENT TERMS 

11.1. As consideration for the supply of Goods and performance of Services, Client shall pay to Yoyo the corresponding prices, fees and charges 

stipulated in the Statement of Work which are stated exclusive of the following, which shall be for the account of Client – 

11.1.1. value-added   tax  (“VAT”)   which  shall  be  charged  in addition, at the rate and in the manner for the time being prescribed 

by law; 

11.1.2. other   taxes   and   duties   levied   or   charged  by  any revenue authority (including South African Revenue Services). I f 

Client deducts foreign withholding taxes for payment to a foreign revenue authority, the amount payable to Yoyo shall be 

grossed up accordingly. 

11.2. Prices, fees and charges for Goods and Services shall become due and owing upon the dates described in the associated Statement of 

Work failing which they shall become due and owing upon their delivery or performance or tendered delivery or performance to Client. 

Amounts which have become due and owing shall be payable by Client within 30 days from the date of a valid tax invoice from Yoyo. 

11.3. All prices, fees and charges stipulated in the Statement of Work, shall adjust upwards annually by 5.5%. If the average CPI percentage 

increase for the previous twelve months exceeds 5.5% then prices, fees and charges shall adjust upwards in accordance with CPI. 

11.4. Where the Statement of Work specifies that prices, fees and charges for Software licences and Support Services are payable annually in 

advance, it shall be non-refundable save where Client lawfully cancels the Software licence or Support Services prior to expiry of the current 
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term due to an unremedied material breach by Yoyo, in which case Client shall be entitled to a pro rata refund for the unexpired portion 

thereof as at the date of termination. 

11.5. Client   shall  only be   liable   for   Reimbursable Expenses reasonably incurred by Yoyo in performing its obligations under this Agreement 

and any Statement of Work, to the extent that same has been approved by Client in writing in advance, in which case same shall be invoiced 

monthly in arrears. In addition to associated Reimbursable Expenses, and only when agreed in writing travelling time spent by Yoyo when 

providing Support Services, shall be charged to Client at Yoyo’s then current Time and Materials rates. 

11.6. Client shall pay all undisputed prices, fees and charges when they become payable. Should Client in good faith dispute any specific price, 

fee or charge in writing to Yoyo, Client may withhold payment of same and such dispute shall be deemed to have been referred for resolution 

in accordance with clause 21. Prices, fees and charges are payable to Yoyo at its bankers, free of exchange, set-off and any other deduction, 

and payment shall not be effected until the funds are cleared to and received by Yoyo’s bankers whose details are set out in the Statement 

of Work. 

11.7. Amounts  payable  which  are  not  paid  by  Client  on  due date to Yoyo shall bear interest at the prime lending rate charged by Nedbank 

Limited to its most favoured private individual clients on an unsecured overdraft basis from time to time, plus 50 basis points, as certified 

by any of its branch managers whose authority it shall not be necessary to prove, calculated from due date to date of payment, both 

inclusive. 

11.8. Subject to clause 11.6, failure by Client to make a payment on due date shall entitle Yoyo, inter alia, to refuse to sign further Statements of 

Work with Client, to refuse to deliver Goods and/or to suspend any Services until such time as all arrears have been paid in full, including 

any interest due.  Should Yoyo exercise its right to refuse in terms of this clause 11.8 then it is recorded that the Client shall have no claim 

for any Losses and/or damages against Yoyo, howsoever arising and whether direct or indirect, for any such refusal. 

11.9. The validity of prices, fees and charges for Goods and Services quoted in a Statement of Work not yet signed between the Parties shall not 

exceed 30 days from the date such Statement of Work was prepared by Yoyo and may be changed by Yoyo at any time thereafter without 

notice. 

11.10. If the Statement of Work identifies that the consideration for Goods or Services is linked to a foreign currency, that consideration shall 

fluctuate with any appreciation or depreciation in the exchange rate between the South African Rand and that foreign currency, as more 

fully described therein. Any dispute as to the exchange rate to be utilised in terms hereof shall be finally determined by the branch manager 

of Nedbank Limited, Commercial branch (whose authority it shall not be necessary to prove) acting as an expert. Client shall bear the risk 

and receive the benefit of any variation in the exchange rate. 

12. CONFIDENTIALITY 

12.1. The   Parties   shall   treat   Confidential   Information   as   strictly confidential. The Receiving Party shall not in any way use the Disclosing 

Party’s Confidential Information for its own benefit or for the benefit of any other person or for any purpose other than carrying out its 

obligations in accordance with and upon the terms of this Agreement. 

12.2. The Receiving Party shall not disclose Confidential Information to any person other than the Receiving Party’s Staff involved in carrying out 

the Receiving Party’s obligations in terms of this Agreement and then on a need-to-know basis. Before revealing Confidential Information, 

the Receiving Party shall procure that Staff are made aware of the confidential nature thereof and that Staff have signed an undertaking 

with like obligations of confidentiality. The Receiving Party shall procure that Staff shall continue to comply with these obligations. 

12.3. The Receiving Party shall: initiate internal security procedures to prevent unauthorised disclosure of Confidential Information; and, use the 

same standard of care (which shall not be less than a reasonable standard of care) in protecting the Disclosing Party’s Confidential 

Information as it uses to protect its own confidential information. 

12.4. Should    it   be   required   to   disclose   Confidential   Information pursuant to clause 1.14.4, the Receiving Party shall: advise the Disclosing 

Party thereof prior to disclosure, if possible; take steps to limit the extent of the disclosure, if possible; afford the Disclosing Party an 

opportunity to intervene in proceedings; and, comply with the Disclosing Party’s requests as to the manner and terms of any such disclosure. 

12.5. On expiry or termination of this Agreement, the Receiving Party shall destroy all related Confidential Information of the Disclosing Party 

received by the Receiving Party or in its possession, including notes (in any media or format) which it may have prepared or may have 

obtained as a result of the Confidential Information being made available to it, and certify compliance with the foresaid in writing addressed 

by one of its directors to the Disclosing Party. This shall apply, mutatis mutandis, to all Confidential Information on expiry/termination of the 

Agreement.  The aforementioned destruction of Confidential Information shall not apply to such Confidential Information that the Receiving 

Party is required by law and/or regulations to retain, then the Receiving Party shall be entitled to retain such Confidential Information which 
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is strictly required in order to comply with the law and/or regulations and only for the purpose and for the time as prescribed in the applicable 

law and/or regulations. 

12.6. The Parties acknowledge and agree that for the purposes of §64(1) of the Promotion of Access to Information Act, 2000, the Confidential 

Information is provided in confidence by the Disclosing Party. 

13. INTELLECTUAL PROPERTY 

13.1. Neither Party shall acquire any rights, title or interest of any kind in any IP owned by the other Party. All IP owned by a Party and all 

modifications made by it to that IP, shall at all times remain that Party’s sole property. Unless expressly authorised  in writing, neither Party 

shall have the right to use the other Party’s IP in any manner whatsoever. Neither Party is restricted from using any Residua ls. 

13.2. Without limiting the provisions of clause 13.1, in the event that new IP is developed, as a result of the Campaign, which cannot be attributed 

to either Party, as being their sole IP, and does not constitute Residuals, then such IP shall be deemed to have been developed by Yoyo 

and shall vest in Yoyo.  

14. THIRD PARTY RELATED CLAIMS 

14.1. Client   indemnifies   Yoyo  against any claim, demand  and/or  action, in the widest possible interpretation, brought or made by any third 

party against Yoyo arising directly or indirectly out of or in connection with the performance of the Services and/or any alleged breach of a 

third party’s IP by the use of the Client’s IP and/or the Client Environment.  In the event of any such claim and should the Client not step 

into the shoes of Yoyo, within 5 Business Days, after being notified by Yoyo in writing, then Yoyo shall, at its sole discretion, be entitled to 

proceed to defend and/or settle the claim, and recover all amounts of such defence and/or settlement from the Client. 

14.2. Client  indemnifies Yoyo against Losses incurred by Client arising directly or indirectly out of or in connection with any failure by a Reward 

Partner and/or any third party provider (including a Channel provider) for whatever reason, to perform its obligations (properly  or  at  all)  in  

respect  of,  or  in  relation to, a Campaign. 

15. DATA PROTECTION AND PROCESSING OF PERSONAL DATA CLIENT CUSTOMER DATA 

15.1. The Parties acknowledge that all client customer information, including, but not limited to, personal information as defined in POPIA, 

submitted by the Client to Yoyo (“Client Customer Data”), remains the sole property of the Client. 

15.2. The Client shall ensure the accuracy, quality, lawfulness, and appropriateness of all Client Customer Data and warrants that such data 

does not infringe any third-party rights and that it is entitled to provide such Client Customer Data to Yoyo, for the purposes as set out in 

this Agreement. 

15.3. Yoyo will implement and maintain reasonable measures to protect Client Customer Data against loss, unauthorised access, destruction, or 

misuse, as required under POPIA. 

15.4. While Yoyo may provide backup functionalities as part of the service, it does not guarantee such services’ availability or re liability.  The 

Client shall retain full responsibility for maintaining its backups of Client Customer Data.  For clarification it is confirmed that in the event of 

any loss of or damage to Client Customer Data, the Client’s sole and exclusive remedy shall be for Yoyo to use reasonable commercial 

efforts to restore the lost, altered or damaged Client Customer Data from the latest back-up of such Client Customer Data maintained by 

Yoyo or its subcontractor. 

DATA PROTECTION AND PROCESSING OF PERSONAL INFORMATION 

15.5. It is recorded that Yoyo acts as an operator as defined under POPIA, processing personal information on behalf of the Client, who remains 

the responsible party. 

15.6. For the purposes of this clause, “consent”, “data subject”, “direct marketing”, “information officer”, “operator”, “person”, “personal 

information”, “processing”, “regulator”, and “responsible party” shall have the meanings given to them in POPIA and this Agreement. 

15.7. Where the Client Customer Data includes personal information, the Client acts as a responsible party.  This Agreement shall be deemed 

to form the documented instructions issued by the Client to Yoyo concerning the processing of such personal information.  The Client 

warrants that it will comply with, and commits to ensure compliance with, the responsible party’s obligations. 

15.8. Yoyo may process personal information solely to provide the services under this Agreement, as instructed by the Client, and in accordance 

with applicable laws, including POPIA.  Yoyo shall take all reasonable steps to ensure that only authorised employees who are required to 

meet Yoyo’s obligations under this Agreement are provided access to the personal information referred to herein.  Said access shall only 

be provided should there be a legitimate business need for Yoyo to perform its obligations as Operator under this Agreement.  All such 
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provision of personal information will be made in compliance with the Yoyo Privacy Policy (https://yoyogroup.com/privacy-policy/) as 

updated from time to time, and the Client agrees that it is fully appraised with the Yoyo Privacy Policy, as well as any future updates, and 

agrees to the provisions thereof. 

15.9. Notwithstanding the aforementioned, Yoyo shall have the right to generate anonymous usage, statistic, and other data from the Client 

Customer Data. The Intellectual Property Rights and title of such generated data shall belong to Yoyo. 

15.10. Yoyo shall implement and maintain appropriate technical and organisational measures to safeguard personal information against accidental 

or unlawful destruction, loss, alteration, unauthorised disclosure, or access, as required under Section 19 of POPIA. 

15.11. Yoyo will assist the Client, at the Client’s request and expense, in responding to any requests made by data subjects to exercise their rights 

under POPIA, including access, correction, or deletion of personal information. 

15.12. Yoyo shall ensure that all personnel authorised to process personal information are subject to a duty of confidentiality consistent with the 

requirements of this Agreement and POPIA. 

15.13. Yoyo undertakes to comply, within a reasonable time, with any request from the Client as to access, correction, transfer or deletion of 

personal information. Yoyo further undertakes to inform the Client should Yoyo receive a direct request from a data subject concerning 

access, correction, transfer or deletion of personal information as abovementioned. 

DATA BREACH NOTIFICATION 

15.14. In the event of a personal information security compromise as defined in Section 22 of POPIA: 

15.14.1. Yoyo shall notify the Client in writing as soon as practicable after becoming aware of the breach, but always in a manner 

to ensure that the Client can comply with its reporting obligations to the regulator. 

15.14.2. Yoyo shall provide details of the breach, including the nature of the personal information affected, the likely 

consequences, and any remedial actions taken or proposed. 

15.14.3. The Client, as the responsible party, remains responsible for notifying the Information Regulator and affected data 

subjects where required under POPIA. 

SUB-PROCESSORS 

15.15. Yoyo may engage sub-processors to process personal information on behalf of the Client, provided that: 

15.15.1. Such sub-processors are bound by contractual obligations that are no less protective than those contained in this 

Agreement. 

15.15.2. Yoyo informs the Client of any changes to its sub-processors, giving the Client the opportunity to object on reasonable 

grounds related to data protection. 

15.15.3. Yoyo remains fully liable for the acts and omissions of its sub-processors as if they were its own. 

CROSS-BORDER TRANSFERS 

15.16. Yoyo may transfer personal information outside the borders of South Africa only where: 

15.16.1. The recipient is subject to a law, binding corporate rules, or contractual clauses that provide an adequate level of 

protection for the personal information, as contemplated under Section 72 of POPIA. 

15.16.2. The Client consents to such transfer or the transfer is necessary for the performance of the Agreement. 

DATA RETENTION UPON TERMINATION 

15.17. Upon termination or expiry of this Agreement: 

15.17.1. Yoyo shall, at the Client’s written request, either return all Client Customer Data, including personal information, in a 

commonly used electronic format or securely delete such data from its systems. 

15.17.2. Notwithstanding the above, Yoyo may retain personal information where required by law, but such retained information 

will remain subject to the data protection measures under this Agreement and POPIA. 

CONFIDENTIALITY 

https://yoyogroup.com/privacy-policy/
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15.18. Both parties agree to treat all Client Customer Data, including, but not limited to, personal information, as confidential and to use such 

information solely for the purposes of fulfilling their obligations under this Agreement. 

15.19. Accordingly, and without limiting anything set out in this clause, the confidentiality provisions set out in clause 12, shall apply mutatis 

mutandis to the Client Customer Data. 

16. WARRANTIES 

16.1. Yoyo warrants that – 

16.1.1. Goods shall be of good quality and operate substantially in accordance with their Specifications; 

16.1.2. Services  shall  be  provided  with  due  care  and  skill; 

16.1.3. whilst   on   Client’s   premises,  it   shall   comply   with legislation affecting the operations of Client, as notified by Client 

in writing to Yoyo; 

16.1.4. it is the owner of or has valid title to Goods supplied to Client and is entitled to grant the rights to Client as envisaged in 

this Agreement. 

16.2. Notwithstanding  anything  to  the  contrary herein, Yoyo does not warrant that Software is completely error-free or that all errors can be 

corrected completely, nor that it shall meet Client’s requirements other than as expressly provided for in the Statement of Work and this 

Agreement, nor that it shall operate in all combinations selected for use by Client. 

16.3. Goods   under   warranty  may  require  ongoing  support  and  the warranty provided is not a substitute for Support Services which may be 

contracted for by Client separately. 

16.4. The   warranties   provided   in   this  clause 16  shall  not  apply  in respect of defects and/or Faults due to or resulting from – 

16.4.1. Client    failing   to: maintain   the   Client Environment; update or upgrade products in the Client Environment, as specified 

by Yoyo from time to time; or, acquire and install any Update or Upgrade to Software, as specified by Yoyo from time to 

time; 

16.4.2. Goods  not  being  operated  within  the environmental specifications specified in their Documentation or Specifications or 

by their manufacturer or licensor or by Yoyo from time to time; 

16.4.3. Goods being installed, configured or commissioned by anyone other than Yoyo or appropriately trained members of Client’s 

Staff; 

16.4.4. Goods being used by persons who have not successfully completed the appropriate training in their use or failure by Client 

(or its Staff) to follow instructions for the proper use of the Goods; 

16.4.5. Goods   being  relocated,  altered,  adjusted,  modified, repaired or having products attached to them, by anyone other 

than Yoyo; 

16.4.6. external  factors  including  theft, vandalism, accidents, misuse, negligence, Destructive Elements, Force Majeure or failure 

or fluctuation of electrical power or air conditioning. 

16.5. Should Yoyo be required to provide services to Client as described in clause 16.4 Yoyo shall  provide such services ad hoc, charging  on 

a Time and Materials basis (unless otherwise agreed) and subject to the availability of necessary Staff and resources, but otherwise mutatis 

mutandis upon the terms of this Agreement. 

16.6. Save for warranties expressly provided in terms of this Agreement, Yoyo disclaims, to the extent permissible by law, all warranties express 

or implied (including fitness for a particular purpose and/or merchantability) or arising by operation of law or otherwise, in respect of Goods 

supplied to and/or Services performed for Client.  

17. LIMITATION OF LIABILITY 

17.1. Under  no  circumstances  whatsoever, including  as  a  result of its negligent acts or omissions or those of its servants, contractors, agents 

or other persons for whom it is liable in law, shall Yoyo’s or its servants’ (in whose favour this is a stipulatio alteri) liability for Losses 

sustained by Client, its directors and servants (whether arising under contract, delict or otherwise) in respect of any claim or series of claims 

arising from the same cause of action, exceed an aggregate maximum amount equivalent to: in respect of Goods, the amount paid to Yoyo 

by Client for the individual item of Goods which is the subject matter of or directly related to the cause of action asserted, during the 6 month 
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period immediately preceding the date on which the cause of action arose; and, in respect of Services, the amount paid to Yoyo by Client 

for the specific sub-category of Service which is the subject matter of or directly related to the cause of action asserted, during the 60 day 

period immediately preceding the date on which the cause of action arose. 

17.2. Under  no  circumstances  whatsoever, including  as a result of its negligent acts or omissions or those of its servants, contractors, agents 

or other persons for whom it is liable in law, shall Yoyo or its servants (in whose favour this is a stipulatio alteri) be liable for any indirect, 

extrinsic, special, penal, punitive, exemplary or consequential Losses (of any kind whatsoever or howsoever caused and whether arising 

under contract, delict or otherwise and whether the loss was actually foreseen or reasonably foreseeable) sustained by Client, its directors, 

servants and customers, including loss of profits, revenue, use, information and/or contracts. 

17.3. Nothing  herein  shall  limit  a  Party’s  liability  for: any  breach of clause 12 or 13; obligations provided under any indemnities; death or 

bodily injury to a person; or, destruction, damage or loss of real or tangible personal property of a person, caused by it. 

18. BREACH 

Should  a  Party  breach  a material term of this Agreement (other than one which contains its own remedies or limits remedies in the event 

of a breach thereof) and fail to remedy same within 30 days of receipt of written notice requiring it to do so and warning that if it is not 

remedied the other Party may exercise its rights in terms hereof, then the other Party shall be entitled without notice, in addition to any other 

remedy available to it at law or herein (including an interdict), to cancel this Agreement or claim specific performance of any obligation 

(whether or not the due date thereof has arrived), in either event without prejudice to the other Party’s right to claim Losses. If the breach 

is not capable of being remedied, it shall be deemed to have been remedied (without prejudice to the other Party’s right to claim Losses) 

provided that the Party in breach has caused it to cease within the period aforesaid.  

19. EVENTS OF DEFAULT 

Notwithstanding  anything  to  the  contrary herein contained, if a Party: commits an act which is or would be an act of insolvency in terms 

of §8 of the Insolvency Act, 1936 (if committed by a natural person); or, commences business rescue proceedings, is provisionally or finally 

liquidated, is removed from the company register, takes steps for its voluntary winding up, or, is placed in any similar or replacement regime 

covered by South African insolvency law; or, compromises or attempts to compromise or defer payment of any debt owing to its creditors 

generally or to any class of its creditors; or, allows a judgment against it to remain unsatisfied for 30 days, unless it takes steps to rescind 

or appeal the judgment within that period; or, disposes of all or a material portion of its assets or undertaking or ceases (including if cessation 

seems likely) to conduct its business; or, in any way encumbers or hypothecates a material portion of its assets, then, the other Party shall 

be entitled, but not obliged, to terminate this Agreement at any time upon written notice to that effect. 

20. FORCE MAJEURE 

20.1. If vis major or force majeure or casus fortuitus (“Force Majeure”) cause delays in or any failure of performance by a Party of any of its 

obligations, the affected part of this Agreement shall be suspended for the period during which the Force Majeure prevails, but if it affects 

a material part of the Agreement it shall be suspended for a maximum period of 120 days after which any affected Party shall be entitled 

on 30 days’ written notice to cancel this Agreement. Written notice of a Force Majeure event stating its nature and date of commencement 

shall be dispatched by the Party seeking to rely on it (on whom the onus shall rest) as soon as reasonably possible after its commencement. 

Written notice of cessation of a Force Majeure event shall be given by the Party who relied on it, within 5 days after such cessation. The 

Party whose performance is interrupted by Force Majeure shall be entitled to extend the period of any affected Statement of Work by a 

period equal to the time that its performance is so prevented. For the avoidance of doubt, a Force Majeure event shall not excuse or 

suspend any obligation to make payment under this Agreement, not shall a lack of funds or the inability to make payment, for any reason 

whatsoever, constitute a Force Majeure event. 

20.2. For the purposes hereof, vis major and force majeure include acts or omissions of any government, government agency, provincial or local 

or similar authority (but, where Client is an organ/body of state, specifically excluding Client’s acts or omissions which are not the exercise 

of executive government powers), civil strife, riots, sabotage, insurrection, acts of war or public enemy, illegal strikes, combination of 

workmen, interruption of transport, lockouts, interruption of essential services from public utilities (including electricity, water and sewerage), 

prohibition of exports, inability on Yoyo’s part due to Force Majeure to obtain goods or services from its suppliers (including 

telecommunications suppliers), rationing of supplies, flood, storm, fire or any other circumstances (without limitation eiusdem generis) 

beyond the reasonable control of the Party claiming Force Majeure and comprehended in the term Force Majeure. 

21. INFORMAL DISPUTE RESOLUTION 
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Prior to initiating any other resolution process, the Parties shall attempt to resolve disputes arising from this Agreement informally and in 

good faith. Either Party may refer any dispute arising, to the Parties’ chief executive officers by simultaneous written notice to them at the 

Parties’ addresses in the Statement of Work. For a period of up to 7 days, the Parties’ chief executive officers (or their nominees) shall meet 

and attempt to resolve the dispute informally. If the Parties fail to resolve the dispute within that period it may be submitted to arbitration in 

accordance with clause 22, on written demand by either Party. 

22. ARBITRATION 

22.1. Save for provisions of the Agreement providing for remedies that are incompatible with arbitration and subject to clause 21, all disputes 

arising in regard to: the interpretation of; the carrying into effect of; any of the Parties’ rights and obligations arising from; the rectification or 

proposed rectification of; the termination or purported termination of; or, any matter requiring agreement by the Parties in terms of, this 

Agreement (other than where an interdict is sought or urgent relief may be obtained from a court of competent jurisdiction), shall be 

submitted to and decided by arbitration. A dispute shall be referred or submitted to arbitration hereunder when either Party gives written 

notice to the other of the dispute, demands an arbitration and requests agreement on an arbitrator. 

22.2. The   arbitration   shall   be   subject   to   then-current   arbitration legislation in force in the RSA and take place in accordance with the 

then-current Commercial Arbitration Rules (“Rules”) of the Arbitration Foundation of South Africa (or its successor) (“AFSA”). Evidence in 

and any order made during the arbitration shall be Confidential Information. 

22.3. The arbitration shall be: held at Cape Town with only the Parties and their representatives present; conducted in English; and, if possible, 

concluded within 21 days after it has been demanded and the Parties shall use their best endeavours to procure its expeditious completion. 

22.4. The  arbitrator  shall  be, if  the  matter  in  dispute is principally: a legal matter, an impartial practising advocate or admitted attorney of at 

least 15 years standing; an accounting matter, an impartial practising chartered accountant of at least 15 years standing; or, any other 

matter, an impartial suitably skilled and experienced person.  If the Parties fail to agree whether the dispute is of a legal, accounting or other 

nature within 3 days after the arbitration has been demanded, it shall be an ‘any other’ matter.  If the Parties fail to agree an arbitrator within 

3 days after arbitration has been demanded, at either Party’s request the arbitrator shall be nominated by the then-current Chair of the 

Legal Practice Council. 

22.5. The  decision  from  an  arbitration  shall  be  subject  to  a  right of appeal to a panel of three arbitrators as provided for in the Rules, whose 

decision shall, or, if the single arbitrator’s decision has not been taken on appeal, the decision of the s ingle arbitrator shall, in the absence 

of manifest error, be final and binding upon the Parties to the dispute and may be made an order of any court of competent jurisdiction. 

22.6. This  clause  22  is  severable  from  the rest of this Agreement and shall remain in effect after termination of this Agreement for any reason. 

23. DOMICILIUM CITANDI ET EXECUTANDI 

23.1. The Parties choose as their domicilia citandi et executandi for all purposes in terms of this Agreement, including court process, notices or 

other documents or communications of whatever nature (including the exercise of any option), their respective addresses descr ibed in the 

Statement of Work. Any notice or communication required or permitted to be given in terms of this Agreement shall be valid and effective 

only if in writing. Either Party may by notice change its physical address to another physical address in the RSA, or its postal address or its 

email address, which change shall be effective on the 5th Business Day from deemed receipt of the notice by the other Party.  Unless the 

contrary is proved, a notice to a Party – 

23.1.1. delivered   by   hand   to  a  responsible  person  during business hours at its physical address, is deemed to be received 

on date of delivery; 

23.1.2. sent  by  prepaid  registered  post  to its  postal address (airmail if appropriate), is deemed to be received on the 7 th day 

after posting; 

23.1.3. emailed  to  its  email  address, is  deemed to be received on the first Business Day following the date on which it is sent; 

23.1.4. All notices addressed to Yoyo can be emailed to legal@yoyogroup.com. 

23.2. Notwithstanding the aforegoing a written notice or communication actually received by a Party shall be an adequate written notice or 

communication to it notwithstanding that it was not sent to or delivered at its chosen domicilium citandi et executandi. 

24. CESSION, ASSIGNMENT AND SUB-CONTRACTING 

Client shall not cede, delegate, assign or in any other manner dispose of any of its rights or obligations arising out of this Agreement without 

the prior written approval of Yoyo, provided that should any cession, delegation, assignment or disposal relate to a genuine restructuring or 

mailto:legal@yoyogroup.com
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amalgamation of Client or any group of companies of which it is part, then Yoyo’s approval shall not be unreasonably withheld . Yoyo may 

sub-contract its obligations under this Agreement provided that such sub-contracting does not change Yoyo’s obligations to Client. 

25. PUBLICITY 

For the term of this Agreement and 6 months thereafter, neither Party shall make or issue, directly or indirectly, any formal, informal, public 

or private announcement, advertisement or statement in connection with this Agreement or its negotiations without the prior written consent 

of the other Party, which consent shall be obtained both in relation to the fact and the contents thereof, provided that Yoyo shall be entitled 

to name Client as a client of its products and services in general marketing material. This shall not apply in respect of any announcement, 

advertisement or statement to the extent required by law or published regulations of the JSE Limited applicable to corporate bodies in 

general. 

26. RELATIONSHIP OF PARTIES 

The Parties’ relationship shall be governed by this Agreement. Nothing herein shall be deemed to constitute any Party the par tner or agent 

or legal representative of the other. It is not the Parties’ intention to create nor shall this Agreement be construed to create any commercial 

or other partnership. Neither Party shall have any authority to act for or assume any obligation or responsibility on behalf of the other Party 

nor hold itself out as partner or agent of the other Party. 

27. MONITORING AND INTERCEPTION 

Client acknowledges that Yoyo in the normal course of carrying on its business, intercepts and monitors all usage of Yoyo’s e-mail, fax, 

Internet, phone and other forms of communication. Client hereby consents (and warrants that it has already or shall procure its Staff’s 

consent) to the interception and monitoring by Yoyo, for legal purposes, of any communication made by Client or its Staff using Yoyo’s e-

mail, fax, Internet, phone or other forms of communication.  It is agreed that this warranty by the Client is a material warranty and a breach 

hereof is a material breach of this Agreement. 

28. US EXPORT REGULATIONS 

Client shall not sell, lease, licence, export or otherwise dispose of any Goods, proprietary information or associated technical data or to any 

person, firm, corporation or government entity which Client knows or should have reason to believe shall export, resell, use or otherwise 

dispose of same in any country or territory where the disposition is prohibited or regulated by law, including the export administration 

regulations of the Bureau of Industry and Security of the United States Department of Commerce: provided that, this restriction shall not 

apply if a licence has been issued by the appropriate agency giving its consent and the transaction is otherwise lawful. 

29. LANGUAGE 

This Agreement has been concluded in the English language. In the case of any conflict between the English version of this Agreement 

and any translation version, the English version shall prevail. Notices required in terms of this Agreement shall be given in the English 

language. 

30. GOVERNING LAW 

This Agreement shall be governed by and interpreted in accordance with the laws of the RSA and all disputes, actions and other matters 

relating to this Agreement shall be determined in accordance with such laws. To the extent this Agreement is concluded outside of the RSA, 

or, if a Party hereto is domiciled outside the RSA, the Parties agree that this Agreement shall be governed by the RSA’s substantive laws 

(including its prescription laws if they are not considered substantive laws, but excluding its conflict of law principles), provided that if the 

major part of the Agreement is to be performed outside the RSA, no laws of the RSA that promote competition in the RSA shall govern. 

The United Nations Convention on Contracts for the International Sale of Goods is excluded. 

31. SUBMISSION TO JURISDICTION 

Subject to clause 22, the Parties agree that to the extent that any court has jurisdiction over any matter arising out of or in connection with 

this Agreement, such matter shall be brought in the Western Cape High Court of South Africa (or its successor) and they irrevocably submit 

to the exclusive jurisdiction of such court. Each Party appoints any person at the address chosen as its domicilium to receive on its behalf, 

service of process in such jurisdiction in any action or proceedings with respect to this Agreement. The Parties irrevocably waive any 

objection they may now or hereafter have that such action or proceeding has been brought in an inconvenient forum. The Parties further 

irrevocably consent to the service of process in any action or proceeding as contemplated in the domicilium clause. Nothing herein shall 

affect the right to serve process in any other manner permitted by law. 

32. ASSURANCE THAT THIS AGREEMENT IS BINDING 
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The Parties warrant to each other that they have taken or procured the taking of all steps, actions and corporate/executive proceedings 

needed for this Agreement to be binding on them. A Party shall on request of the other, furnish evidence of the authority of the person/s 

who, on its behalf, takes actions or executes documents required or permitted to be taken or executed by such person in terms of this 

Agreement. 

33. SEVERABILITY 

Any illegal, invalid or unenforceable provision in this Agreement shall be ineffective to the extent of its prohibition or unenforceability and 

be treated pro non scripto and severed from the balance of this Agreement, without invalidating the remaining provisions of this Agreement. 

34. SUPPORT SERVICES 

Yoyo shall perform Support Services in respect of Services, during Service Hours and in accordance with the Service Desk Services 

stipulated in Clause 36, and additional applicable Support Services Terms on the Yoyo website or as provided to Client by Yoyo. 

35. ADDITIONAL CLIENT OBLIGATIONS 

Client shall – 

35.1. perform  the  obligations  described  in  the  Statement of Work, if any; 

35.2. perform  the  first  and  second line support obligations described in Clause 36.7.7. 

36. SERVICE DESK SERVICES AND SERVICE LEVELS 

36.1. The Parties agree that the purpose of Service Levels is to achieve a fair, accurate and consistent measurement of Yoyo’s adequate 

performance of the associated Services in terms of this Agreement and that Service Level objectives shall be reviewed by the Parties 

annually to ensure that this purpose is being achieved, and if necessary amended in writing and signed by the Parties. 

36.2. Service  Levels  are  calculated  during  Service  Hours only and are measured over a period of a single calendar month at a time. 

36.3. Should  Yoyo  fail to meet a Service Level, Yoyo shall: endeavour to correct the Service Level Default within a reasonable period of time; 

and, if it reasonably determines it to be necessary, practical and economically reasonable, take action to attempt to avoid a similar Service 

Level Default in the future. 

36.4. Should  Yoyo  fail to meet a Service Level due to factors beyond its reasonable control including Client’s failure to perform its responsibilities 

in a timely manner, Yoyo shall be excused from meeting that Service Level for as long as those factors prevail. No Service Level Default 

shall be incurred, and Yoyo shall not be liable for any Service Level Default, in respect of any Disaster.  For these purposes, “Disaster” 

means a failure of Services to operate which results in a significant adverse impact on Client’s business, and in respect of which Yoyo is 

unable to Resolve such failure, despite having applied reasonable efforts. 

36.5. Where  Yoyo  has  requested  Client to provide a screen, audit trail logs or data dump in relation to any Service Call, the calculation of 

Service Levels in relation to that Service Call shall exclude the time elapsed between the time such a request is made until the time Yoyo 

receives the entirety of the screen or data dump so requested. 

36.6. In determining  if  Yoyo  has  met  any  Service Level, Service Calls shall be deemed to have been Resolved at the point in time when Yoyo 

advises the Service Desk that the Service Call has been Resolved unless Client notifies Yoyo to the contrary within 3 Business Days 

thereafter, giving detailed reasons sufficient to allow Yoyo (or the Resolver) to identify the steps necessary to be taken to achieve closure 

of the Service Call. 

36.7. The   Parties   acknowledge   the   following in  respect  of  Service Levels: 

36.7.1. Service: CVS and Platform Hosting Service Measure Method:  

Time based Service Measure: 99.5% of uptime on a calendar month (excluding Scheduled Downtime).  

Permissible downtime is 0.5% per calendar month.  

36.7.2. The Yoyo Hosting Platform is reliant on the following third parties effectively delivering their respective solutions: Server 

Hosting Provider, Cellular Network Providers, SMS distribution and Internet Connectivity.  

36.7.3. wiCode availability is measured per calendar month during the hours between 09:00 - 22:00, excluding Scheduled 

Downtime: 99.5%.  
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36.7.4. Allocated hours per month are stipulated in the Statement of Work. Yoyo will notify the Client in writing that the maximum 

hours have been reached before charging on a Time and Material basis for additional Support Hours.  

36.7.5. Service Hours: 

Office Hours:         08h00 - 17h00.   (Excluding Weekends and Public Holidays)  

After Hours:         17h00 - 08h00  

  Only level 1/2 Escalations after hours, on weekends and Public Holidays  

 

            Contact Information:  

            Office Telephone: 021 4489974  

             After Hours Support: 072 380 1998  

             Email: support.sa@yoyogroup.com 

36.7.6.              Service Days:  

              Monday - Friday 

              Support/ Service Desk Tickets to be logged at all times https://yoyo-group.zendesk.com/auth/v2/login 

36.7.7. First and second line support forms part of the Retailer Customer  Care. Yoyo does not provide first and second line support. 

First and second line of support includes: all support and assistance to Clients' customers, generally, including in-store and/or 

remote support and assistance, all support and assistance to Client’s customers in respect of the receipt, validity, use, redemption 

and/or expiry of wiCode transactions, all support and assistance to Client’s customers in respect of all errors associated with or 

experienced in relation to any wiCode transactions; and the Responding to and Resolving all Service Calls and Problem Tickets 

relating to or associated with the unavailability of, or any problem with, any information technology system and/or 

telecommunication system which is not directly attributable to Yoyo.  

37. SERVICE CALLS ESCALATION 

37.1. Service Calls placed by Client for any Severity 1 shall be immediately advised to Yoyo’s Staff member in charge of the associated  Service. 

Service Calls placed by Client for any other Incident shall be advised to Yoyo’s Staff member in charge of the assoc iated   Service should 

Yoyo fail to Respond and/or fail to Resolve the Incident within any applicable Service Level period in Annexure A. 

37.2. If Service Calls are escalated the Parties shall hold meetings between them until the Service Call has been Resolved which meetings may 

be physical or virtual (tele- or video-conference). Escalation meetings shall have a frequency and be attended by representatives of each 

Party escalating in seniority, based on the category of the Incident being experienced, and shall cover the following   topics: the  steps to 

be implemented to Resolve the Service Call and estimated time to Resolve the Service Call; and, the  time of the next escalation meeting 

during which progress shall be reported. If necessary, the Parties shall repeat this process until such time as the Service Call is Resolved. 

38. WHOLE AGREEMENT, NO AMENDMENT 

38.1. This  Agreement  constitutes  the  whole  agreement  between the Parties relating to its subject matter and replaces, supersedes and 

cancels, with effect from the Effective Date, any other agreements (written or oral) in force between the Parties relating to its subject matter. 

38.2. No  amendment  or  consensual cancellation of this Agreement or any of its provisions or terms or of any agreement or other document or 

instrument issued or executed pursuant to or in terms hereof and no settlement of any disputes arising out of this Agreement and no 

extension of time, waiver or relaxation or suspension of any of the provisions or terms of this Agreement or of any agreement or other 

document or instrument issued pursuant to or in terms hereof shall be binding unless recorded in writing and signed by the Parties (or in 

the case of an extension of time, waiver or relaxation or suspension, signed by the Party granting same). 

38.3. Any extension of time or waiver or relaxation of any of the provisions or terms of this Agreement or any agreement or other document or 

instrument issued or executed pursuant to or in terms hereof, shall be strictly construed as relating strictly to the matter in respect whereof 

it was made or given, shall not operate as an estoppel against any Party in respect of its rights in terms of this Agreement, and, shall not 

operate so as to preclude such Party thereafter from exercising its rights strictly in accordance with this Agreement. 

mailto:support.sa@yoyogroup.com
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38.4. No  failure or delay on the part of a Party in exercising any right, power or privilege in terms of this Agreement shall operate as a waiver 

thereof, nor shall any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof or the exercise 

of any other right, power or privilege. 

39. EXECUTION OF THIS AGREEMENT 

This Agreement and/or any Statement of Work may be executed in several counterparts, each of which shall together constitute one and 

the same instrument with respect to that document. Each Party hereto hereby waives any right which it may have to dispute the validity or 

enforceability of this Agreement or any Statement of Work by virtue of its failure to either initial each page thereof and/or have its signatory’s 

signature verified by a witness. 

40. LEGAL COSTS 

Each Party shall bear and pay its own costs of or incidental to the drafting, preparation and execution of this Agreement and any Statement 

of Work. 

41. ANTI-CORRUPTION AND BRIBERY 

41.1. Each Party represents, warrants and undertakes that: 

41.1.1. it is not a Sanctioned Entity nor is it the target of any investigations relating to a Sanction; 

41.1.2. it will immediately notify the other Party if it is the target of any investigations relating to a Sanction; 

41.1.3. it complies with and shall not commit an offence under Applicable Laws relating to anti-bribery and anti-corruption, anti-
modern slavery, and anti-facilitation of tax evasion and with any applicable Sanction and/or export control laws, including, 
but not limited to, the United Kingdom Bribery Act, 2010, and the South African Prevention and Combating of Corrupt 
Activities Act, 2004 (“Anti-Corruption Laws”); 

41.1.4. it shall have, maintain, and enforce throughout the term of this Agreement its own controls to prevent and detect violations 
of Anti-Corruption Laws, including policies, procedures and training, to ensure compliance with the Anti-Corruption Laws; 
and 

41.1.5. it shall not cause the other Party to breach Applicable Laws including Sanctions or Anti-Corruption Laws. 

41.2. In the event of a breach of this clause 41, the non-breaching Party may take appropriate actions, including, but not limited to, terminating 
this Agreement forthwith per clause 18 on the basis of a material breach, which is not capable of being remedied, and/or pursue any other 
legal remedies available to such Party, in accordance with the Applicable Laws. For the avoidance of doubt, failure by a Party to comply 
with the terms of this clause will constitute a material breach of this Agreement. 
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Annexure A: Service Levels 

Incident Contact Response time Resolution time 

Severity level 1 Support contact details Office Hours (08h00 - 17h00)      1 Hour 

After Hours (17h00 - 08h00)        4 Hours 

Office Hours (08h00 - 17h00)                       2 Hours 

After Hours (17h00 - 08h00)                         6 Hours 

Severity level 2 Support contact details Office Hours (08h00 - 17h00)      2 Hours 

After Hours (17h00 - 08h00)        6 Hours 

Office Hours (08h00 - 17h00)                       4 Hours 

After Hours (17h00 - 08h00)                         8 Hours 

Severity level 3 Support contact details Office Hours (08h00 - 17h00)       8 Hours 

After Hours (17h00 - 08h00)       16 Hours 

Office Hours (08h00 - 17h00)                      24 Hours 

After Hours (17h00 - 08h00)                        24 Hours 
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