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Mobile * Transacting * Simplified 

BANK CARD LINKED LOYALTY PARTNERSHIP TERMS AND CONDITIONS 

CAPITALISED TERMS HAVE THE DEFINITIONS SET OUT IN THESE TERMS AND CONDITIONS. BY EXECUTING A PARTNERSHIP APPENDIX THAT REFERE NCES THESE 
TERMS, THE PARTIES AGREE TO BE BOUND BY THESE TERMS AND CONDITIONS. THE INDIVIDUALS ACCEPTING THESE TERMS WHETHER IN THEIR PERSONAL 
CAPACITY OR ON BEHALF OF A COMPANY OR OTHER LEGAL ENTITY, REPRESENT THAT THEY HAVE THE AUTHORITY TO BIND THEMSELVES OR THAT ENTITY AND 
ITS AFFILIATES TO THESE TERMS AND, IN WHICH CASE, THE TERM “PARTNER” SHALL REFER TO SUCH ENTITY AND ITS AFFILIATES. IF THE INDIVIDUAL ACCEPTING 
THESE TERMS DOES NOT HAVE SUCH AUTHORITY, OR DOES NOT AGREE WITH THESE TERMS, THE INDIVIDUAL MUST NOT ACCEPT THESE TERMS AND MAY NOT 
RESELL OR PROMOTE THE YOYO SERVICES. 

Together, Partner and Yoyo SA Services Proprietary Limited (“Yoyo”) are referred to as the “Parties.” A reference to “Party” shall be a reference to one of them 
as so determined by the context. 

THE PARTIES AGREE THAT – 

1. DEFINITIONS 
In these terms and conditions, the terms below (and cognate expressions thereof) shall bear their assigned meanings, unless a contrary intention is clear – 

1.1. “Applicable Laws” means all laws, statutes, statutory instruments, acts, court orders and regulations (including codes of practice and any ru les and 
guidelines issued by an authority whether or not having the force of law) for the time being in force in any jurisdiction and, in each case, as amended, 
replaced or superseded from time to time and which is applicable to a Party’s performance of, or exercise of its rights or remedies under, this 
Agreement.  These include Applicable Data Protection Laws, Anti-Corruption Laws and laws relating to Sanctions, Anti-Money Laundering, Counter-
Financing Terrorism and/or Know Your Customer regulatory requirements; 

1.2. “Agreement” means these partnership terms and conditions; 

1.3. “Bank Card Linked Loyalty” means the loyalty solution offered by Yoyo that automatically tracks and awards Rewards when an end-user completes an 

Eligible Transaction with a Payment Instrument via a Partner’s Payment Terminal at a Merchant and to which the fee structure applies as specified in 
the Partnership Appendix.  

1.4. “Business Day” means any day other than a Saturday, Sunday or national public holiday in the Republic of South Africa (“RSA”); 

1.5. “Confidential Information” means all information/data of any nature, whether tangible, intangible, oral or in writing and in any format or medium, 
that is obtained or learned by, disclosed to or comes to the knowledge of a Party (“Receiving Party”) by or from the other Party (“Disclosing Party”) 
during the course or arising out of this Agreement by whatever means, which by its nature or content should reasonably be identifiable as confidential 
or proprietary to the Disclosing Party, or which is disclosed in confidence (even if not marked as proprietary, confidential, or in similar fashion) including: 
information/data relating to customers, Staff, business plans, business relationships, strategic objectives, or constituting or contained in its information 
technology; and, IP proprietary to it and/or a third party in respect of which it has rights of use/possession. The determination of whether information 
is Confidential Information shall not be affected by it being protected by common law or statute related to copyright, patent, trademarks or otherwise. 
Confidential Information excludes information or data – 

1.5.1. in the public domain at the time of its disclosure to the Receiving Party or which subsequently becomes part of the public 
domain by publication or otherwise, other than by breach of an obligation of confidentiality by the Receiving Party or any 
third party; 

1.5.2. received by the Receiving Party from another source other than by breach of an obligation of confidentiality by the 
Receiving Party or any third party; 

1.5.3. developed independently by the Receiving Party without reference to the Confidential Information; 

1.5.4. disclosed pursuant to a requirement by operation of law, regulation or order of court or other administrative body, but 
then only to the extent so disclosed and in the specific instance and under the specific circumstances in which it is obliged  
to be disclosed, 

provided that a combination of features shall not fall within an exclusion due to individual features being in the public domain; and provided further 
that the Receiving Party shall bear the onus of establishing that such information or data falls within an exclusion. 

1.6. “Data Protection Laws” means the Protection of Personal Information Act 4 of 2013, as amended, and any regulations thereto, as amended or updated 
from time to time; 

1.7. “Documentation” means an electronic guide describing the functionality and intended operation of Bank Card Linked Loyalty, for end users; 

1.8. “Effective Date” means the Signature Date, unless otherwise specified in the Partnership Appendix; 

1.9. "Eligible Transaction" means a transaction for the purchase of goods or services by an end user at a Merchant, which is processed through the Partner’s 

Payment Terminal and successfully authorised and settled through the applicable payment network, and which meets all of the following criteria: the 
transaction is conducted using a valid Payment Instrument; the transaction is not subsequently reversed, refunded, cancelled, or the subject of a 
chargeback; the transaction is not identified as fraudulent, erroneous, or otherwise invalid under applicable law; and the transaction complies with 
any additional eligibility criteria determined by the Merchant. 

1.10. “IP” means, collectively, patents, copyright, trademarks, logos, style names, slogans, designs, models, methodologies, inventions, Know-How, 
trade/business secrets and any other intellectual property used or held, present or future, in regard to a party’s bus iness, (whether registered, 
unregistered, applications for, or rights to obtain or use); 
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1.11. “Know-How” means: ideas, designs, diagrams, information, devices, documents, technical data, scientific data, secret and other processes and 
methods used in connection with a party’s business; all available information regarding marketing and promotion of a party’s products and services; 
and, any modifications or improvements to any of them; 

1.12. “Losses” means losses, damage, damages, liabilities, fines, penalties, interest, claims and all costs and expenses (including related legal fees, tracing 
and collection charges, and costs of investigation); 

1.13. “Merchant” means a client with whom Yoyo and Partner enter into an agreement, and who are onboarded and billed for Bank Card Linked Loyalty as 
outlined in the Partnership Appendix; 

1.14. “Object Code” means the compiled code of a software program which is written in a software programming language and is executable by a central 
processing unit capable of reading the code; 

1.15. “Payment instrument” means the physical or virtual bank card or eligible mobile payment wallet used by the end user to pay for goods or services at 

the Partner’s Payment Terminal; 

1.16. “Payment Terminal” means a standard card reader or NFC-enabled terminal where end users tap, swipe or insert their physical or virtual bank card or 
eligible mobile payment wallet; 

1.17. “POPIA” means the Protection of Personal Information Act, 2013; 

1.18. “Residuals” means ideas, concepts, know-how or techniques learned or developed by a Party which do not infringe the other Party’s IP rights or 
disclose Confidential Information in breach hereof; 

1.19. “Partnership Appendix” means the document executed between the Parties which outlines the fee structure for the promoting and reselling of Bank 
Card Linked Loyalty and which references this Agreement; 

1.20. “Rewards” means a monetary benefit that is allocated or made available to an end user in connection with an Eligible Transaction processed through 

the Partner’s Payment Terminal, as determined in accordance with the applicable loyalty rules of the Merchant and which can be redeemed for goods 
or services at the Merchant. 

1.21. “Sanction” means any sanction administered or enforced by the United States, the United Nations Security Council, the European Union, the United 
Kingdom, France or other relevant sanctions authorities, including diplomatic, travel, trade, financial sanctions or embargoes; 

1.22. “Sanctioned Entity” means a person or country who is subject to any Sanction; 

1.23. “Software” means the Object Code of software which Yoyo supplies to Partner as described in this Agreement and/or the Partnership Appendix; 

1.24. “Staff” means a Party’s employees, agents, independent contractors, sub-contractors or other representatives; 

2.  INTERPRETATION 
In this Agreement – 

2.1.  clause headings are for convenience and reference only and shall not be used in the interpretation of nor modify nor amplify its terms; 
 

2.2.  a reference to any law is to that law at the Date of Signature and as amended or re-enacted from time to time; 
 
2.3.  unless a contrary intention clearly appears, words importing: any one gender include the other two; the singular include the plural and vice versa; 

natural persons include legal entities and vice versa; 
 
2.4.  a substantive provision conferring rights or imposing obligations in a definition shall have effect as if it were a provision in the body hereof; 
 
2.5.  references to days, months or years are Western Calendar references; 
 
2.6.  a prescribed number of days shall be reckoned exclusively of the first and inclusively of the last day unless the last day is not a Business Day, in which 

case the last day shall be the next succeeding Business Day; 
 
2.7.  defined expressions shall bear the same meanings in schedules hereto which do not contain their own definitions; 
 
2.8. the use of expressions covering proceedings available in South African law shall, if a Party is subject to the law of another jurisdiction, be construed as 

including like proceedings under that law; 
 
2.9.  any term defined within the context of any particular clause shall, unless otherwise determined by the context, bear the meaning ascribed to it for all 

purposes in terms of this Agreement; 
 
2.10.  expiration   or   termination   shall not affect such provisions as expressly provide for their continued operation thereafter or which of necessity must 

continue in effect thereafter even if not expressly provided for; 
 
2.11. the   rule   of   construction that a contract shall be interpreted against the party who drafted or prepared the contract, shall not apply; 
 
2.12.  a reference to a Party shall be applicable also to and binding upon that Party’s liquidator or trustee, should one be appointed; 
 
2.13.  the words “include” and “in particular” (and cognate expressions) shall be construed as examples or emphasis only and not as limiting the generality 

of any preceding words; 
 
2.14.  the   words “other” and “otherwise” shall not be construed eiusdem generis with any preceding words if a wider construction is possible. 
 
3.  COMMENCEMENT, TERM AND RENEWAL  
3.1.  Yoyo grants to the Partner, with effect from the Effective Date, a right to promote and sell Bank Card Linked Loyalty upon the terms of this Agreement. 

Each Party shall refer potential Merchants to the other Party in relation thereto. 
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3.2.  This   Agreement   shall come into force on the date the Partner accepts this Agreement and continue for a subscription period of twelve (12) months 
from that date. At the expiration of each subscription period, this Agreement shall renew automatically for successive subscription periods of twelve 
(12) months each unless otherwise terminated by either party giving not less than ninety (90) days written notice.  

 
3.3 Upon termination of this Agreement for whatever reason, Partner shall cease using, promoting and selling Yoyo’s Bank Card Linked Loyalty solution 

and Yoyo will cease related use of the Partner’s Payment Terminal and the revenue share model outlined in the Partnership Appendix shall no longer 
apply.  

3.4.  This Agreement consists of this Agreement and the Partnership Appendix. No terms or conditions contained in any quotation, delivery note, invoice, 

statement or like documents between the Parties, whether attached to this Agreement or any other document, whether exchanged on or subsequent 
to the Date of Signature, and whether signed by one or both of the Parties, shall in any way amend, novate or supersede the t erms and conditions 
contained in this Agreement. 

4.  GENERAL PARTNER TERMS 
4.1.  Yoyo will provide the Bank Card Linked Loyalty solution to Merchants via the Partner’s Payment Terminals. Partner shall provide, maintain, and support 

the Payment Terminals that accept and process Eligible Transactions, and ensure that the Payment Terminals are capable of sending necessary 
transaction data to Yoyo in real-time or near real-time, for the purpose of triggering Bank Card Linked Loyalty. When an end user performs an Eligible 
Transaction using the Partner’s Payment Terminal, the Eligible Transaction shall trigger a Reward managed by Yoyo on behalf of the Merchant. 

4.2.  Yoyo shall provide Documentation for integration to the Partner, as well as reasonable technical assistance and support relating thereto. Partner shall 
facilitate technical integration between the Payment Terminals and Yoyo’s Bank Card L inked Loyalty Software in accordance with mutually agreed 
technical specifications. 

4.3. All potential Merchants must include sufficient information and relevant details to enable a Party to engage meaningfully with the potential Merchant. 
Such information may include, but is not limited to, contact details, full legal name, name of the individual who is responsible for decision making and 
registered address. A Party may request further information from the other Party as reasonably required to evaluate the potential Merchant. 

4.4.  Prior to providing any potential Merchant information to a Party, a Party shall ensure that it has obtained from each potential Merchant (and any 
relevant data subject) all necessary consents pursuant to Data Protection Laws or otherwise for the disclosure of the information to a Party and its 

Affiliates so that they may each evaluate and contact the potential Merchant, enter into an agreement with the Merchant and onboard them to the 
respective platforms and services. All potential Merchants are subject to both Parties’ approval before any business decision is made.   

4.5.  Partner will ensure that the Payment Terminal services will be provided according to industry security standards, with a minimum of interruptions and 
that upon discovery of any defects, these are addressed timeously. 

4.6.  The Parties shall act in good faith and use all reasonable endeavours to provide each other with any information that could reasonably be considered 
necessary for a Party to enter into an agreement with the Merchant. 

5.  PARTNERSHIP OBLIGATIONS 
5.1.  For the duration of this Agreement neither Party shall (on its own behalf or that of a third party and whether directly or indirectly) solicit, entice or 

encourage a potential Merchant or an existing client of a Party to: 
 

5.1.1.  cease or delay its interest in contracting with a Party; 
 
5.1.2. terminate, reduce or transfer away any of the products and services it receives from a Party (or any products and services it receives from 

an Affiliate of a Party) to any third party or otherwise; 
 
5.1.3.  interfere with or disrupt any present or prospective business relationship. 

 
5.2. If the Parties become aware of or suspect any fraudulent or illegal activities or misrepresentations by the Merchant, the Parties shall inform each other 

without delay and shall co-operate with each other – to the extent not prohibited by law – with any subsequent actions taken against such Merchant.  
 
5.3. Neither Party shall: 
 

5.3.1. use any trademarks, trade names, marks, logos, branding or get up which resembles the other Party’s in any way which could confuse or 
mislead any reasonable person into thinking the Parties are related or connected other than as set out in this Agreement; 

 
5.3.2. try to register any trademarks, trade names, marks, logos, branding or get up which are similar to or likely to be confused with the other 

Party’s by any reasonable person; 
 

5.3.3.  do or omit to do, anything which could damage the value of a Party’s brand, bring it into disrepute or cause it to lose value  or any goodwill.  
 

5.4. Any breach of clause 5.1. shall be deemed a material breach of this Agreement that cannot be remedied.  
 
6.  RIGHTS GRANTED 
 During the term of this Agreement the Parties grant each other a limited, non-exclusive, non-sublicensable, non-transferable right to promote and sell 

the Bank Card Linked Loyalty solution via the Partner’s Payment Terminals. 
  
7.  CONSIDERATION AND PAYMENT TERMS 
7.1. As consideration for a Party successfully contracting with a Merchant, the Parties shall pay the corresponding fees stipulated in the Partnership 

Appendix. 
 

7.2. Fees shall become due and owing upon the dates described in the associated Partnership Appendix. Amounts which have become due and owing shall 
be payable within 30 days from the date of a valid tax invoice. 
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7.3. A Party shall pay all undisputed fees when they become payable. Should a Party in good faith dispute any specific fee in writ ing to the other Party, the 
disputing Party may withhold payment of same and such dispute shall be deemed to have been referred for resolution in accordance with clause 16. 
Prices, fees and charges are payable free of exchange, set-off and any other deduction, and payment shall not be effected until the funds are cleared 
to and received by bankers. 

 
7.4. Subject to clause 7.3, failure by Partner to make a payment on due date shall entitle Yoyo, inter alia, to suspend services until such time as all arrears 

have been paid in full, including any interest due.  Should Yoyo exercise its right to refuse in terms of this clause 7.4, then it is recorded that the Partner 
shall have no claim for any Losses and/or damages against Yoyo, howsoever arising and whether direct or indirect, for any such refusal. 

 
8.  CONFIDENTIALITY 
8.1.  The   Parties   shall   treat   Confidential   Information   as   strictly confidential. The Receiving Party shall not in any  way use the Disclosing Party’s 

Confidential Information for its own benefit or for the benefit of any other person or for any purpose other than carrying out its obligations in 
accordance with and upon the terms of this Agreement. 

8.2.  The Receiving Party shall not disclose Confidential Information to any person other than the Receiving Party’s Staff involved  in carrying out the Receiving 
Party’s obligations in terms of this Agreement and then on a need-to-know basis. Before revealing Confidential Information, the Receiving Party shall 
procure that Staff are made aware of the confidential nature thereof and that Staff have signed an undertaking with like obligations of confidentiality. 
The Receiving Party shall procure that Staff shall continue to comply with these obligations. 

 
8.3.  The Receiving Party shall: initiate internal security procedures to prevent unauthorised disclosure of Confidential Information; and, use the same 

standard of care (which shall not be less than a reasonable standard of care) in protecting the Disclosing Party’s Confidential Information as it uses to 
protect its own confidential information. 

 
8.4. Should    it   be   required   to   disclose   Confidential   Information pursuant to clause 1.5.4, the Receiving Party shall: advise the Disclosing Party thereof 

prior to disclosure, if possible; take steps to limit the extent of the disclosure, if possible; afford the Disclosing Party an opportunity to intervene in 
proceedings; and, comply with the Disclosing Party’s requests as to the manner and terms of any such disclosure. 

 
8.5.  On expiry or termination of this Agreement, the Receiving Party shall destroy all related Confidential Information of the Disclosing Party received by 

the Receiving Party or in its possession, including notes (in any media or format) which it may have prepared or may have obtained as a result of the 
Confidential Information being made available to it, and certify compliance with the foresaid in writing addressed by one of its directors to the Disclosing 
Party. This shall apply, mutatis mutandis, to all Confidential Information on expiry/termination of the Agreement. 

 
8.6.  The Parties acknowledge and agree that for the purposes of §64(1) of the Promotion of Access to Information Act, 2000, the Confidential Information 

is provided in confidence by the Disclosing Party.  
 
8.7 All materials of the Disclosing Party, whether or not confidential or a trade secret shall be and remain the property of the Disclosing Party. 

9.  INTELLECTUAL PROPERTY 
9.1.  Neither Party shall acquire any rights, title or interest of any kind in any IP owned by the other Party. All IP owned by a Party and all modifications made 

by it to that IP, shall at all times remain that Party’s sole property. Unless expressly authorised  in writing, neither Party shall have the right to use the 
other Party’s IP in any manner whatsoever.  

 
9.2. Each Party agrees that it shall not, during or after the term of this Agreement, directly or indirectly: 
 

9.2.1  use the other Party’s IP to develop, offer, or commercialize any product or service that competes with or replicates any core  component of 
the other Party’s products and services described herein or specified in the Partnership Appendix; 

 
9.2.2  reverse engineer, copy, adapt, modify, or create derivative works based on the other Party’s IP; 
 
9.2.3  use the other Party’s IP for any purpose not expressly authorized by this Agreement. 

 
 
9.3.  Each Party indemnifies the other from any third-party claim arising from infringement of intellectual property rights due to the promotion and resale 

of the Bank Card Linked Loyalty solution via the Partner’s Payment Terminals. 
 
10.  DATA PROTECTION AND PROCESSING OF PERSONAL DATA 
 

END USER DATA 
10.1.  The Parties acknowledge that all Merchant customer information, including, but not limited to, personal information as defined in POPIA, submitted by 

the Partner to Yoyo (“Merchant Customer Data”), remains the sole property of the Merchant. 
 

10.2.  The Partner warrants that it is entitled to provide such Merchant Customer Data to Yoyo, for the purposes as set out in this Agreement. 
 

10.3.  Yoyo will implement and maintain reasonable measures to protect Merchant Customer Data against loss, unauthorised access, destruction, or misuse, 
as required under POPIA. 
 

10.4.  While Yoyo may provide backup functionalities as part of the service, it does not guarantee such services’ availability or re liability.  For clarification it is 
confirmed that in the event of any loss of or damage to Merchant Customer Data, the Partner’s sole and exclusive remedy shall be for Yoyo to use 
reasonable commercial efforts to restore the lost, altered or damaged Merchant Customer Data from the latest back-up of such Merchant Customer 
Data maintained by Yoyo or its subcontractor. 

 
DATA PROTECTION AND PROCESSING OF PERSONAL INFORMATION 

 
10.5.  For the purposes of this clause, “consent”, “data subject”, “direct marketing”, “information officer”, “operator”, “person”, “personal information”, 

“processing”, “regulator”, and “responsible party” shall have the meanings given to them in POPIA and this Agreement. 
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10.6.  Where the Merchant Customer Data includes personal information, the Merchant acts as a responsible party. The Parties warrant that they will comply 
with, and commit to ensure compliance with, the responsible party’s obligations. 

 
10.7.  Each Party shall take all reasonable steps to ensure that only authorised employees who are required to meet the Party’s obligations under the 

agreement with the Merchant are provided access to the personal information referred to herein.   All such provision of personal information by Yoyo 
will be made in compliance with the Yoyo Privacy Policy (https://yoyogroup.com/privacy-policy/) as updated from time to time, and the Partner agrees 
that it is fully appraised with the Yoyo Privacy Policy, as well as any future updates, and agrees to the provisions thereof. 

 
10.8.  Notwithstanding the aforementioned, Yoyo shall have the right to generate anonymous usage, statistic, and other data from the Merchant Customer 

Data. The Intellectual Property Rights and title of such generated data shall belong to Yoyo. 
 
10.9.  Each Party shall implement and maintain appropriate technical and organisational measures to safeguard personal information against accidental or 

unlawful destruction, loss, alteration, unauthorised disclosure, or access, as required under Section 19 of POPIA. 
 
10.10.  Each Party will assist the Merchant as reasonably necessary, in responding to any requests made by data subjects to exercise their rights under POPIA, 

including access, correction, or deletion of personal information. 
 
10.11.  Each Party shall ensure that all personnel authorised to process personal information are subject to a duty of confidentiality consistent with the 

requirements of this Agreement and POPIA. 
 
10.12.  Each Party undertakes to comply, within a reasonable time, with any request from the Merchant as to access, correction, transfer or deletion of personal 

information. Each Party undertakes to inform the Merchant should a Party receive a direct request from a data subject concerning access, correction, 
transfer or deletion of personal information as abovementioned. 

 
DATA BREACH NOTIFICATION 

10.13.  In the event of a personal information security compromise as defined in Section 22 of POPIA:  Each Party shall notify the other in writing as soon as 
practicable after becoming aware of the breach, but always in a manner to ensure that the other Party and the Merchant, as applicable, can comply 
with the requisite reporting obligations to the regulator, by providing details of the breach, including the nature of the personal information affected, 
the likely consequences, and any remedial actions taken or proposed. 

 
SUB-PROCESSORS 

10.14.  Yoyo may engage sub-processors to process personal information in relation to this Agreement, provided that: 
 

10.14.1.  Such sub-processors are bound by contractual obligations that are no less protective than those contained in this Agreement. 
 
10.14.2.  Yoyo remains fully liable for the acts and omissions of its sub-processors as if they were its own. 

 
CROSS-BORDER TRANSFERS 

10.15.  Yoyo may transfer personal information outside the borders of South Africa only where: 
 

10.15.1.  The recipient is subject to a law, binding corporate rules, or contractual clauses that provide an adequate level of protection for the 
personal information, as contemplated under Section 72 of POPIA. 

 
10.15.2.  The Merchant consents to such transfer or the transfer is necessary for the performance of the Agreement. 

 
11.  WARRANTIES 
 Save    for    warranties    expressly    provided    in   terms   of   this Agreement, Yoyo disclaims, to the extent permissible by law, all warranties express 

or implied or arising by operation of law or otherwise. 

12.  LIMITATION OF LIABILITY 
12.1.  Under  no  circumstances  whatsoever, including  as  a  result of its negligent acts or omissions or those of its servants, c ontractors, agents or other 

persons for whom it is liable in law, shall either Party’s or its servants’ (in whose favour this is a stipulatio alteri) liability for Losses sustained by the 
other Party, its directors and servants (whether arising under contract, delict or otherwise) in respect of any claim or series of claims arising from the 
same cause of action, exceed an aggregate maximum amount equivalent to the fees paid for the specific sub-category of service which is the subject 
matter of or directly related to the cause of action asserted during the 6 month period immediately preceding the date on which the cause of action 
arose. 

 

12.2.  Under  no  circumstances  whatsoever, including  as a result of its negligent acts or omissions or those of its servants, con tractors, agents or other 
persons for whom it is liable in law, shall either Party or its servants (in whose favour this is a stipulatio alteri) be liable for any indirect, extrinsic, special, 
penal, punitive, exemplary or consequential Losses (of any kind whatsoever or howsoever caused and whether arising under contract, delict or 
otherwise and whether the loss was actually foreseen or reasonably foreseeable) sustained by a Party, its directors, servants and customers, including 
loss of profits, revenue, use, information and/or contracts. 

 
12.3  Nothing herein shall limit a Party’s liability for: any breach of clause 8 or 9, death or bodily injury to a person; or, destruction, damage or loss of real or 

tangible personal property of a person, caused by it. 
 
13.  BREACH 

Should  a  Party  breach  a material term of this Agreement (other than one which contains its own remedies or limits remedies in the event of a breach 
thereof) and fail to remedy same within 30 days of receipt of written notice requiring it to do so and warning that if it is not remedied the other Party 
may exercise its rights in terms hereof, then the other Party shall be entitled without notice, in addition to any other remedy available to it at law or 
herein (including an interdict), to cancel this Agreement or claim specific performance of any obligation (whether or not the due date thereof has 
arrived), in either event without prejudice to the other Party’s right to claim Losses. If the breach is not  capable of being remedied, it shall be deemed 
to have been remedied (without prejudice to the other Party’s right to claim Losses) provided that the Party in breach has caused it to cease within the 
period aforesaid.  
 

https://yoyogroup.com/privacy-policy/
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14.  EVENTS OF DEFAULT 
Notwithstanding  anything  to  the  contrary herein contained, if a Party: commits an act which is or would be an act of insolvency in terms of §8 of the 
Insolvency Act, 1936 (if committed by a natural person); or, commences business rescue proceedings, is  provisionally or finally liquidated, is removed 
from the company register, takes steps for its voluntary winding up, or, is placed in any similar or replacement regime covered by South African 
insolvency law; or, compromises or attempts to compromise or defer payment of any debt owing to its creditors generally or to any class of its creditors; 
or, allows a judgment against it to remain unsatisfied for 30 days, unless it takes steps to rescind or appeal the judgment within that period; or, disposes 
of all or a material portion of its assets or undertaking or ceases (including if cessation seems likely) to conduct its business; or, in any way encumbers 
or hypothecates a material portion of its assets, then, the other Party shall be entitled, but not obliged, to terminate this Agreement at any time upon 
written notice to that effect. 
 

15.  FORCE MAJEURE 
15.1.  If vis major or force majeure or casus fortuitus (“Force Majeure”) cause delays in or any failure of performance by a Party of any of its obligations, the 

affected part of this Agreement shall be suspended for the period during which the Force Majeure prevails, but if it affects a material part of the 
Agreement it shall be suspended for a maximum period of 120 days after which any affected Party shall be entitled on 30 days’ written notice to cancel 
this Agreement. Written notice of a Force Majeure event stating its nature and date of commencement shall be dispatched by the Party seeking to rely 
on it (on whom the onus shall rest) as soon as reasonably possible after its commencement. Written notice of cessation of a Force Majeure event shall 
be given by the Party who relied on it, within 5 days after such cessation. The Party whose performance is interrupted by Force Majeure shall be entitled 
to extend the period of any affected Partner Agreement by a period equal to the time that its performance is so prevented. 

 
15.2.  For the purposes hereof, vis major and force majeure include acts or omissions of any government, government agency, provincial or local or similar 

authority (but, where Partner is an organ/body of state, specifically excluding Partner’s acts or omissions which are not the  exercise of executive 
government powers), civil strife, riots, sabotage, insurrection, acts of war or public enemy, illegal strikes, combination of workmen, interruption of 
transport, lockouts, interruption of essential services from public utilities (including electricity, water and sewerage), prohibition of exports, inability 
on Yoyo’s part due to Force Majeure to obtain goods or services from its suppliers (including telecommunications suppliers), rationing of supplies, flood, 
storm, fire or any other circumstances (without limitation eiusdem generis) beyond the reasonable control of the Party claiming Force Majeure and 
comprehended in the term Force Majeure. 

 
16.  INFORMAL DISPUTE RESOLUTION 

Prior to initiating any other resolution process, the Parties shall attempt to resolve disputes arising from this Agreement informally and in good faith. 
Either Party may refer any dispute arising, to the Parties’ chief executive officers by simultaneous written notice to them at the Parties’ addresses in 
the Partnership Appendix. For a period of up to 7 days, the Parties’ chief executive officers (or their nominees) shall meet and attempt to resolve the 
dispute informally. If the Parties fail to resolve the dispute within that period it may be submitted to arbitration in accordance with clause 17, on written 
demand by either Party. 

17.  ARBITRATION 
17.1.  Save for provisions of the Agreement providing for remedies that are incompatible with arbitration and subject to clause 16, all disputes arising in 

regard to: the interpretation of; the carrying into effect of; any of the Parties’ rights and obligations arising from; the rectification or proposed 
rectification of; the termination or purported termination of; or, any matter requiring agreement by the Parties in terms of, this Agreement (other than 
where an interdict is sought or urgent relief may be obtained from a court of competent jurisdiction), shall be submitted to and decided by arbitration. 
A dispute shall be referred or submitted to arbitration hereunder when either Party gives written notice to the other of the dispute, demands an 
arbitration and requests agreement on an arbitrator. 

 
17.2.  The   arbitration   shall   be   subject   to   then-current   arbitration legislation in force in the RSA and take place in accordance with the then-current 

Commercial Arbitration Rules (“Rules”) of the Arbitration Foundation of South Africa (or its successor) (“AFSA”). Evidence in and any order made during 
the arbitration shall be Confidential Information. 

 
17.3.  The arbitration shall be: held at Cape Town with only the Parties and their representatives present; conducted in English; and, if possible, concluded 

within 21 days after it has been demanded and the Parties shall use their best endeavours to procure its expeditious completion. 
 
17.4.  The arbitrator shall be, if the matter in dispute is principally: a legal matter, an impartial practising advocate or admitted attorney of at least 15 years 

standing; an accounting matter, an impartial practising chartered accountant of at least 15 years standing; or, any other matter, an impartial suitably 
skilled and experienced person.  If the Parties fail to agree whether the dispute is of a legal, accounting or other nature within 3 days after the arbitration 
has been demanded, it shall be an ‘any other’ matter.  If the Parties fail to agree an arbitrator within 3 days after arbitration has been demanded, at 
either Party’s request the arbitrator shall be nominated by the then-current director of the Western Cape Division of the Legal Practice Council, failing 
whose nomination, either Party may approach the High Court of South Africa to make the appointment. To the extent necessary, the court is expressly 
empowered to do so. 

 

17.5.  The  decision  from  an  arbitration  shall  be  subject  to  a  right of appeal to a panel of three arbitrators as provided for in the Rules, whose decision 
shall, or, if the single arbitrator’s decision has not been taken on appeal, the decision of the s ingle arbitrator shall, in the absence of manifest error, be 
final and binding upon the Parties to the dispute and may be made an order of any court of competent jurisdiction. 

 
17.6.  This clause 17 is severable from the rest of this Agreement and shall remain in effect after termination of this Agreement for any reason. 
 
18.  DOMICILIUM CITANDI ET EXECUTANDI 
18.1. The Parties choose as their domicilia citandi et executandi for all purposes in terms of this Agreement, including court process, notices or other 

documents or communications of whatever nature (including the exercise of any option), their respective addresses described in the Partnership 
Appendix. Any notice or communication required or permitted to be given in terms of this Agreement shall be valid and effective only if in writing. 
Either Party may by notice change its physical address to another physical address in the RSA, or its postal address, which change shall be effective on 
the 5th Business Day from deemed receipt of the notice by the other Party.  Unless the contrary is proved, a notice to a Party – 

18.1.1. delivered   by   hand   to a responsible person during business hours at its physical address, is deemed to be received on date of delivery; 
18.1.2.  sent by email to an address as nominated by the Parties in writing. 
 

18.2.  Notwithstanding the foregoing, a written notice or communication actually received by a Party shall be an adequate written notice or communication 
to it notwithstanding that it was not sent to or delivered at its chosen domicilium citandi et executandi. 
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19.  CESSION, ASSIGNMENT AND SUB-CONTRACTING 
Partner shall not cede, delegate, assign or in any other manner dispose of any of its rights or obligations arising out of this Agreement without the prior 
written approval of Yoyo, provided that should any cession, delegation, assignment or disposal relate to a genuine restructuring or amalgamation of 
Partner or any group of companies of which it is part, then Yoyo’s approval shall not be unreasonably withheld. Yoyo may sub-contract its obligations 
under this Agreement provided that such sub-contracting does not change Yoyo’s obligations to Partner. 

20.  PUBLICITY 
For the term of this Agreement and 6 months thereafter, neither Party shall make or issue, directly or indirectly, any formal, informal, public or private 
announcement, advertisement or statement in connection with this Agreement or its negotiations without the prior written consent of the other Party, 

which consent shall be obtained both in relation to the fact and the contents thereof, provided that Yoyo shall be entitled to name Partner as a Partner 
of its products and services in general marketing material. This shall not apply in respect of any announcement, advertisement or statement to the 
extent required by law or published regulations of the JSE Limited applicable to corporate bodies in general. 
 

21.  RELATIONSHIP OF PARTIES 
The Parties’ relationship shall be governed by this Agreement. Nothing herein shall be deemed to constitute any Party the agent or legal representative 
of the other. Neither Party shall have any authority to act for or assume any obligation or responsibility on behalf of the other Party nor hold itself out 
as agent of the other Party. 

22.  MONITORING AND INTERCEPTION 
Partner acknowledges that Yoyo in the normal course of carrying on its business, intercepts and monitors all usage of Yoyo’s e-mail, fax, Internet, phone 
and other forms of communication. Partner hereby consents (and shall procure its Staff’s consent) to the interception and monitoring by Yoyo, for legal 
purposes, of any communication made by Partner or its Staff using Yoyo’s e-mail, fax, Internet, phone or other forms of communication. 

23.   LANGUAGE 
This Agreement has been concluded in the English language. In the case of any conflict between the English version of this Agreement and any 
translation version, the English version shall prevail. Notices required in terms of this Agreement shall be given in the English language. 

24.  GOVERNING LAW 
This Agreement shall be governed by and interpreted in accordance with the laws of the RSA and all disputes, actions and other matters relating to this 
Agreement shall be determined in accordance with such laws. To the extent this Agreement is concluded outside of the RSA, or,  if a Party hereto is 
domiciled outside the RSA, the Parties agree that this Agreement shall be governed by the RSA’s substantive laws (including its prescription laws if they 
are not considered substantive laws, but excluding its conflict of law principles), provided that if the major part of the Agreement is to be performed 
outside the RSA, no laws of the RSA that promote competition in the RSA shall govern. The United Nations Convention on Contracts for the International 
Sale of Goods is excluded. 

25.  SUBMISSION TO JURISDICTION 
Subject to clause 16, the Parties agree that to the extent that any court has jurisdiction over any matter arising out of or in connection with this 
Agreement, such matter shall be brought in the Western Cape High Court of South Africa (or its successor) and they irrevocably submit to the exclusive 
jurisdiction of such court. Each Party appoints any person at the address chosen as its domicilium to receive on its behalf, service of process in such 
jurisdiction in any action or proceedings with respect to this Agreement. The Parties irrevocably waive any objection they may now or hereafter have 
that such action or proceeding has been brought in an inconvenient forum. The Parties further irrevocably consent to the service of process in any 
action or proceeding as contemplated in the domicilium clause. Nothing herein shall affect the right to serve process in any other manner permitted by 
law. 

26.  ASSURANCE THAT THIS AGREEMENT IS BINDING 
The Parties warrant to each other that they have taken or procured the taking of all steps, actions and corporate/executive proceedings needed for 

this Agreement to be binding on them. A Party shall on request of the other, furnish evidence of the authority of the person/s who, on its behalf, takes 
actions or executes documents required or permitted to be taken or executed by such person in terms of this Agreement. 

27.  SEVERABILITY 
Any illegal, invalid or unenforceable provision in this Agreement shall be ineffective to the extent of its prohibition or unenforceability and be treated 
pro non scripto and severed from the balance of this Agreement, without invalidating the remaining provisions of this Agreement. 

28.  WHOLE AGREEMENT, NO AMENDMENT 
28.1.  This Agreement constitutes the whole agreement between the Parties relating to its subject matter and replaces, supersedes and cancels, with effect 

from the Effective Date, any other agreements (written or oral) in force between the Parties relating to its subject matter. 
 
28.2.  No  amendment  or  consensual cancellation of this Agreement or any of its provisions or terms or of any agreement or other document or instrument 

issued or executed pursuant to or in terms hereof and no settlement of any disputes arising out of this Agreement and no extension of time, waiver or 
relaxation or suspension of any of the provisions or terms of this Agreement or of any agreement or other document or instrument issued pursuant to 
or in terms hereof shall be binding unless recorded in writing and signed by the Parties (or in the case of an extension of time, waiver or relaxation or 
suspension, signed by the Party granting same). 

 
28.3.  Any   extension   of   time   or   waiver   or   relaxation of any of the provisions or terms of this Agreement or any agreem ent or other document or 

instrument issued or executed pursuant to or in terms hereof, shall be strictly construed as relating strictly to the matter in respect whereof it was 
made or given, shall not operate as an estoppel against any Party in respect of its rights in terms of this Agreement, and, s hall not operate so as to 
preclude such Party thereafter from exercising its rights strictly in accordance with this Agreement. 

 
28.4. No failure or delay on the part of a Party in exercising any right, power or privilege in terms of this Agreement shall operate as a waiver thereof,  nor 

shall any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof or the exercise of any other right, 
power or privilege. 

 
29.              EXECUTION OF THIS AGREEMENT 

This Agreement may be executed in several counterparts, each of which shall together constitute one and the same instrument with respect to that 
document. Each Party hereto hereby waives any right which it may have to dispute the validity or enforceability of this Agreement or any Partner 
Agreement by virtue of its failure to either initial each page thereof and/or have its signatory’s signature verified by a witness. 

30.  LEGAL COSTS 
Each Party  shall bear and pay its own costs of or incidental to the drafting, preparation and execution of this Agreement. 
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31.  ANTI-CORRUPTION AND BRIBERY 
31.1. Each Party represents, warrants and undertakes that: 

31.1.1. it is not a Sanctioned Entity nor is it the target of any investigations relating to a Sanction; 

31.1.2. it will immediately notify the other Party if it is the target of any investigations relating to a Sanction; 

31.1.3. it complies with and shall not commit an offence under Applicable Laws relating to anti-bribery and anti-corruption, anti-modern slavery, 
and anti-facilitation of tax evasion and with any applicable Sanction and/or export control laws, including, but not limited to, the United 
Kingdom Bribery Act, 2010, and the South African Prevention and Combating of Corrupt Activities Act, 2004 (“Anti-Corruption Laws”); 

31.1.4. it shall have, maintain, and enforce throughout the term of this Agreement its own controls to prevent and detect violations of Anti-
Corruption Laws, including policies, procedures and training, to ensure compliance with the Anti-Corruption Laws; and 

31.1.5. it shall not cause the other Party to breach Applicable Laws including Sanctions or Anti-Corruption Laws. 

31.2. In the event of a breach of this clause 31, the non-breaching Party may take appropriate actions, including, but not limited to, terminating this 
Agreement forthwith per clause 13 on the basis of a material breach, which is not capable of being remedied, and/or pursue any other legal remedies 
available to such Party, in accordance with the Applicable Laws.   For the avoidance of doubt, failure by a Party to comply with the terms of this clause 
will constitute a material breach of this Agreement.

 
 


